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IN THE 


United States Court of Appeals 

Fob the District of Columbia. 


No. 9201. 


UNITED STATES FIDELITY AND GUARANTY 
COMPANY, A Corporation, Appellant, 

v. 

RICHARD E. WELLFORD, Substitute Receiver of 
Arnold and Company, Appellee. 


No. 9202. 


MARY B. MOREY, Executrix of the Estate of 
Ellwood P. Morey, Deceased, Appellant, 

v. 

RICHARD E. WELLFORD, Substitute Receiver of 
Arnold and Company, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 


This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia, entered 
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upon motion of appellee for action by the court on a report 
of the Auditor, under Rule 53 (e)(2) of the Federal Rules 
of Civil Procedure. (Joint App. 332, 334) Notice of appeal 
was duly given (Joint App. 335) and a supersedeas bond 
was filed. (Joint App. 335). 

Jurisdiction of this court is conferred by Title 17, Section 
101, of the D. C. Code 1940. 

STATEMENT OF THE CASE. 

This is the second time this case has been before this 
Court. The former appeal resulted in the reversal of a 
judgment awarding an amount somewhat larger than the 
judgment here appealed from. (Joint App. 271, 332, 334) 
The opinion of this Court upon the former appeal is re¬ 
ported in 70 U. S. App. D. C. 387,141 F. 2d 282. 

On February 17, 1934, Ellwood P. Morey, a member of 
the bar of this Court, was appointed as Receiver of Arnold 
& Company * * * “and with power, also, to carry out and 
perform the duties of the Trustee set forth in the two deeds 
in trust attached to the bill • • * under the direction of 
this Court.” (Joint App. 37) Morey qualified immediately 
by giving an undertaking upon which the appellant was 
surety. (Joint App. 40) Pursuant to such appointment, 
he took over the assets held by his predecessor trustee 
under the two deeds in trust, as well as other assets not 
allocated to either trust. He continued to act as Receiver 
until his death on March 17, 1940. (Joint App. 124) Ap¬ 
pellee was appointed as his successor on June 4, 1940. 
(Joint App. 126) On April 5, 1940, Mr. Morey’s widow 
qualified as Executrix of his estate. (Joint App. 124) As 
such Executrix, she filed a final account on his behalf as 
Receiver, which was referred to the Auditor. (Joint App. 
138-140) Upon this account, the Auditor filed a report on 
March 17, 1942. (Joint App. 206) Although all prior ac¬ 
counts of the Receiver had been stated, two of them form¬ 
ally ratified and approved, and no exceptions having been 
filed to the third only pro forma order of confirmation was 
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necessary to make it final, the Auditor, at the request of 
the Substituted Receiver, undertook to state the account of 
Mr. Morey from the beginning of the Receivership. There 
was no order of court authorizing such procedure, the order 
of reference merely directing that the final account be 
stated. (Joint App. 138) Employing the same accounting 
methods used in stating prior accounts of the Receiver, 
the Auditor determined that there was “a deficit of 
$3,964.42 in Series ‘A’,” which, he said “appears to have 
been created by the former Receiver in the expectation 
that the sale of the Series ‘A’ trust assets would provide 
sufficient cash to enable him to reimburse to the Series ‘B’ 
trust the sums belonging to it. The amount due from the 
Series 4 A’ trust to the Series ‘B* can not be ascertained 
until the account of the present Receiver has been stated.” 
(Joint App. 213) Notwithstanding this determination, on 
motion of the Substituted Receiver, the Court entered a 
summary judgment against Mrs. Morey, as Executrix, and 
this appellant as surety, for the amount of the so-called j 
cash deficit, plus certain recommended allowances to the 
deceased Receiver and his attorney. (Joint App. 271). 
On appeal, this Court reversed in part the judgment so 
entered and remanded the cause to the District Court to 
have balances struck, the receivership wound up and to I 
enter such orders as might be proper in the light of what 
might then be shown. Pursuant to the mandate of this 
Court, the cause was again referred to the Auditor “to 
ascertain what amount may be due from the trust desig¬ 
nated by him as Series ‘A’ to the trust designated by him 
as Series ‘B* from any person or persons,” * * * and to 
“state the final account of the former Receiver, and the 
account of the present Receiver, to the end that this re¬ 
ceivership may be promptly wound up and closed.” (Joint 
App. 285) Under this order of reference the Auditor filed 
a report on March 29, 1945. (Joint App. 286) Adopting 
a new basis for pro-rating and allocating expenses of the 
receivership, which he concluded was proper in view of the 
fact that none of the certificate holders appeared and voicedl 
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any objection, (Joint App. 294,195) the Auditor found that 
as of the date of Mr. Morey’s death, $2,885.60 of trust 
“B” funds were used for purposes of trust “A”. (Joint 
App. 300) With respect thereto, he indicated no legal con¬ 
clusions but said: 

“On the one hand, it has been contended (in effect) 
by Mr. Wellford as substituted receiver, that the estate 
of Morey and/or his surety should pay over to the 
substitute receiver said amount of $2,885.60, thus ac¬ 
complishing reimbursement to the Series *B’ trust; 
but, on the other hand, it has been contended on behalf 
of Morey’s estate and by his surety that neither of 
them is liable for the $2,885.60, because (1) the ex¬ 
penditures were proper; (2) they were made pursuant 
to orders of the court first had and obtained; and (3) 
the certificate holders having had notice and knowledge 
of the expenditures, and having made no objection 
thereto, they are estopped to complain of the expendi¬ 
tures. Aside from estoppel, the two conflicting con¬ 
tentions stated above raise this important question: 
Did the Court have authority to make the orders di¬ 
recting and authorizing those expenditures so that in 
the event the Trust ‘A’ assets should prove insuf¬ 
ficient the expenditures would nevertheless be allow¬ 
able to the former receiver Morey and his surety? 

“Any decision upon said conflicting contentions 
would require answering the above question; and since 
the Auditor has no power to review the Court’s action 
in the premises, or determine the validity or invalidity 
thereof, he is leaving said contentions for the deter¬ 
mination of the Court itself.” 

• • • 

“After due consideration, the Auditor has reached 
the conclusion that it would not be proper for him to 
undertake to determine the validity or invalidity of 
receiver Wellford’s claim for the $2,885.60 against the 
estate of Morey and his surety. The Auditor is ac¬ 
cordingly leaving this question for the determination of 
the Court.” (Joint App. 300, 301) 

Exceptions to this report were filed by the Substituted 
Receiver and Mary B. Morey. (Joint App. 330) Upon 
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consideration thereof, the report of the Auditor was con¬ 
firmed and judgment entered in favor of the Substituted 
Receiver against appellants for $2,885.60 “with interest 
thereon from July 2, 1942, representing the amount of 
money belonging to Trust ‘B’ which the former Receiver 
Ellwood P. Morey used for purposes of Trust ‘A’ * * *” 
(Joint App. 332) On January 2, 1946, this judgment was 
modified by deleting therefrom the words providing for 
interest (Joint App. 334) with the result, therefore, that 
the judgment of recovery was for $2,885.60, without interest 
for any period prior to the date thereof. From the judg¬ 
ment so entered, this appeal is prosecuted. 

RULES RELIED UPON. 

Equity Rules, District Court of the United States for the 

District of Columbia. 

69 

Trust Funds 

“1. Within thirty days prior to the first of May in every 
year it shall be the duty of every * * * receiver, appointed 
by a decree or order of a justice of the equity branches of 
the court, * * * to file with the clerk of the court a report 
or account, verified by his oath, in which he shall fully 
and clearly set forth the nature of all assets held by him 
in such fiduciary capacity; the place or places where any 
trust moneys or securities are deposited, and in what name; 
the nature and particulars of all securities, real and per¬ 
sonal ; whether the same were received by him in the same 
form as parts of the trust estate, or are investments made 
by him; the name or names of the surety or sureties; the 
amount of the penalty of the bond or undertaking; the date 
of filing such bond or undertaking and the amount of the 
estate at that time. As soon as such report or account 
shall have been filed, it shall be the duty of the clerk to 
note the filing thereof upon the docket of the cause or pro¬ 
ceeding, and forthwith transmit the same to the auditor 
for examination and verification; the auditor shall as soon 
as may be, at some convenient time and place to be fixed 
by him or by the court, cause such * * * receiver or other 
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fiduciary to exhibit to him all the securities reported by 
such * * * receiver or other fiduciary, and ascertain whether 
or not the same correspond with such report or account; 
and he shall also examine and ascertain the correctness or 
incorrectness of the statements of the report or account, 
with respect to all deposits of money stated in said account 
or report as existing 'when the report or account is filed; 
and the auditor snail immediately file with the clerk a 
written report of the result of such examination and veri¬ 
fication. *. 


STATEMENT" OF POINTS ON APPEAL. 

1. The court erred in entering judgment against these 
defendants in favor of Richard E. Wellford, Substituted 
Receiver herein, in the sum of Two thousand eight hundred 
eightv-five dollars and 60/100 ($2885.60). 

' 2. The court erred in holding that these defendants were 
liable in any amount to Richard E. Wellford, Substituted 
Receiver herein. 

3. The court erred in holding, in the absence of any show¬ 
ing of bad faith or wilful misconduct on the part of Ellwood 
P. Morey, deceased, former Receiver herein, that these de¬ 
fendants are liable to Richard E. Wellford, Substitute Re¬ 
ceiver herein, in any amount. 

4. The court erred in failing to hold that creditors of 
this receivership are estopped, and therefore the Substi¬ 
tuted Receiver is estopped, from claiming any liability on 
the part of these defendants resulting from acts done in 
good faith by Ellwood P. Morey, deceased, former Receiver 
herein, of which acts such creditors had notice and concern¬ 
ing which they made no complaint for many years. 

5. The court erred in failing to hold that these defen¬ 
dants are not liable to the Substituted Receiver herein for 
acts done by Ellwood P. Morey, deceased, former Receiver 
herein, pursuant to orders of court. 

6. The court erred in failing to hold that these defendants 
are not liable to the Substituted Receiver by reason of any 



acts done by Ellwood P. Morey, deceased, former Receiver 
herein, during periods for which said Ellwood P. Morey 
filed accounts herein of which said accounts all parties and ! 
creditors had notice and winch said accounts, after hearing 
and report by the Auditor, were approved and passed by 
this court. 

7. The court erred in failing to hold, insofar as the 
liability of these defendants to the Substituted Receiver j 
herein is concerned, that Ellw T ood P. Morey, deceased, was 
Receiver of Arnold and Company and as such was pos¬ 
sessed of all the assets of said corporation in the District 

of Columbia, and was not solely Receiver of the assets of 
certain trusts created by the said Arnold and Company. 

8. The court erred in entering judgment against these j 
defendants -without granting to them a trial upon the issues 
raised, namely: (a) whether the former Receiver, Ellwood | 
P. Morey, had been guilty of bad faith or wilful misconduct; 

(b) whether creditors of this receivership are.estopped, and I 
whether, therefore, the Substituted Receiver is estopped, 
from asserting any liability on the part of these defendants 
by reason of their failure to object to acts of the former 
Receiver, of which they had notice, in using the funds of 
the receivership without distinction between the assets 
secured by the two trust agreements described in the bill 
of complaint. (Joint App. 336, 337) 

I 

SUMMARY OF ARGUMENT. 

All of the points on appeal are relied upon. However, 
the argument in support of them may be summarized as 
follows: j 

1. The court should not have entered summary judgment, 
since there was before it only a motion for action on the 
report of the Auditor and the exceptions filed thereto. 

2. There was no determination in the report of the 
Auditor, or otherwise, that Morey wras guilty of negligence, 
acted in bad faith, or converted any funds to his own use; j 
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and in the absence of any such determination he was not 
personally liable. 

3. The real parties in interest, namely, the certificate 
holders who were the creditors of the estate, having had 
notice of all proceedings in court and before the Auditor, 
and the methods pursued by Morey, as receiver, are estop¬ 
ped to assert a claim of personal liability against his estate 
or his surety, because they acquiesced in what he did. 

4. As receiver, Morey, acted under the direction of the 
court, through appropriate orders, and he was thereby pro¬ 
tected from personal liability. 

ARGUMENT. 

Point 1. 

There was no basis for a summary judgment. The only 
motion before the court was a motion for action on the 
Auditor’s report. The court could sustain the exceptions 
which had been filed, and direct modification of the report 
in accordance therewith, or it could ratify and confirm the 
report. It should have gone no farther. Rule 53 (e)(2) 
of the Federal Rules of Civil Procedure provides 

“• * * Application to the court for action upon the 
report and upon objections thereto shall be by motion 
and upon notice as prescribed in Rule (6)(d). The 
court after hearing may adopt the report or may 
modify it or may reject it in w'hole or in part or may 
receive further evidence or may recommit it with in¬ 
structions.” 

The court did not have before it a motion for summary 
judgment under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure. There was before it no proceeding in which the 
appellee asserted that the deceased receiver had been negli¬ 
gent, had been guilty of bad faith, or had converted assets 
of the estate to his own use. If these questions were in¬ 
volved appellant was entitled to an issue upon them, with 
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the right to offer evidence. Clearly, where there are issues 
of fact, summary judgment may not be granted. 

Miller v. Miller, 74 App. D. C. 216, 122 F. 2d 208 

Compana Corporation v. Harrison, 135 F. 2d 334. 

Point 2. 

Throughout this proceeding there has never been any 
pleading averring that the former receiver was guilty of 
negligence causing a loss to the estate. The court has not 
found that he was negligent. There has been neither aver- ! 
ment nor finding that he acted in bad faith, or that he con¬ 
verted any receivership assets to his personal use. On the \ 
contrary, it is clear from the record that Mr. Morey ac¬ 
counted to the court for every cent he received and ex¬ 
pended. His good faith and honesty have not been chal- ; 
lenged. Indeed, at least one judge of the lower court, in 
considering Mr. Morey’s activities, said: 

“I may add that in my judgment the original re¬ 
ceiver and his counsel acted in entire good faith 
throughout and used their best judgment in handling ! 

the affairs of the receivership.” (Joint App. 228) 

• • # 

and again : 

“Now, of course, the good faith in handling that 
property has been questioned. 

We now have the benefit of hindsight, which so 
many unhappy investors did not have when they held 
on to their properties in the early part of the 30’s. 
They not only did that, but some put other money into 
them. This country is full of people now whose judg¬ 
ment was not vindicated by the course of events. 

But I was of the opinion, and I still am, that the 
former receiver in holding that property was acting 
in entire good faith and that he was using his own best 
judgment. I think his judgment turned out to be bad.” 
(Joint App. 232) 


i 
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The Auditor found merely that an equitable proration 
of general assets and general expenses between the Series 
“A'’ trust and the Series “B” trust would result in a 
balance owing from the former to the latter. (Joint App. 
300, 301) Such a finding, we submit, is no sufficient basis 
upon which to charge Morey’s estate, or his surety, with 
personal liability. 

Gutterson <& Gould v. Lebanon Iron <& Steel Co., 151 
Fed. 72 

Pusey & Jones v. Pennsylvania Paper Mills, 173 Fed. 
629 

45 Am. Jur. 273, 283-4, Receivers Sec. 340, and Sec. 
354. 


Point 3. 

' As already shown, the court appointed Mr. Morey as Re¬ 
ceiver of Arnold & Company. He was vested “with power 
to take over and administer the assets now held by the de¬ 
fendants, Federal-American National Bank and Trust Com¬ 
pany, Trustee, and Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, Trustee, and 
with power also, to carry out and perform the duties of 
the trustee set forth in the two deeds in trust, attached to 
the bill, filed herein, as aforesaid, under the direction of 
this court.” (Joint App. 37) Morey acted both as re¬ 
ceiver and as substituted trustee. If no receiver had been 
appointed, and the Trustee had elected not to declare a 
default upon the participation certificates, Arnold & Com¬ 
pany could have taken over all of the mortgaged properties 
and administered them, precisely as Morey attempted to 
do. In the hands of Arnold & Company, the receipts, or 
proceeds from these properties would have constituted one 
fund, out of which it was liable to pay all the certificates in 
both Series “A” and Series “B”. This is, in effect, what 
Morey did, and his conduct was approved by the court. 

Let it be assumed, however, for the purpose of argument, 
that Morey was in error in adopting this course. He did so 
in good faith, and the theory upon which he proceeded was 
apparent from the first account he filed. It was emphasized 
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in each subsequent account. In each instance, the Auditor 
gave written notice to each individual certificate holder of 
the time and place of hearings, and also of the filing of his 
reports. (Joint App. 54, 58; 74, 78; 102, 106) No excep¬ 
tions were filed to any of the accounts. Two of them were 
formally ratified. The third was undoubtedly acquiesced 
in. The certificate holders, being thus notified, stood by 
and permitted the receiver to make a mistake, if mistake it 
was, without complaint. Their failure to complain when 
they knew or should have known the facts, is an estoppel 
against the assertion of personal liability now. The sub¬ 
stituted receiver stands in no better position. 

In Draper v. Brown, 153 Mich. 120,117 N. W. 213, where 
a trustee used income from one trust fund in his control 
to preserve another fund also in his control, and the bene- . 
ficiary stood idly by with knowledge of the facts and did 
not complain, the beneficiary was held to be estopped from 
asserting a personal liability against the trustee. The court 
said : 

I 

‘ ‘The conclusion reached is, finding no bad faith in 
the conduct of the trustee in this regard, that com¬ 
plainant, by her knowledge of the methods employed 
by her father, is equitably estopped to complain of his 
use of the income of the residuary fund to preserve 
the other fund, * * V’ 

In Semans v. United Lumber Co., 281 Pa. 404,126 A. 776, 
the court said: 

I 

“Creditors cannot stand idly by for a period of four 
years before an account is filed without making some 
investigation of the company’s business, and then de- i 
mand relief in the form of surcharges. When that first ! 
account was filed, which was anything but favorable, i 
they should have moved swiftly if the estate was ‘in- ! 
differently managed resulting in waste and loss.’ In¬ 
stead they waited four years after that before taking 
steps to oust the receiver.” 
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And, the court held, creditors could not charge the receiver 
with personal liability in the absence of a showing of fraud 
or misconduct. 

The following cases involve similar inaction, after notice, 
on the part of creditors, and in each the court held that, 
in the absence of bad faith on his part, they were estopped 
to assert that the receiver was personally liable for losses 
to the estate: 

Standard Oil Co. v. Grand Rapids Truest Co., 95 F. 
(2) 207 

Barnett v. Schickerling Products Corp., 112 N. J. 

Eq. 1,163 A. 144; affd. 114 N. J. Eq. 43,168 A. 296 
William Schuette Co. v. Hudson, 258 Mich. 176, 241 
N.W. 868 

Peete v. Renshaiv, 69 Colo. 530, 196 P. 187 
Harrigan v. Gilchrist, 121 Wis. 127, 99 N. W. 909 

An analogous situation exists where creditors of a de¬ 
cedent do not complaint of an unauthorized continuance of 
the business of the decedent by his personal representative. 
In such cases, the same rule of estoppel is applied. 

In Re Ennis 1 Estate, 96 Wash. 352, 165 P. 119 
Stcaine v. Hemphill, 165 Mich. 561, 131 N.W. 68, 40 
L.R.A.N.S. 201 

Shafford v. Reed, 119 Or. 90, 247 P. 324 
Reidy v. Bidwell, 70 Cal. App. 552, 233 P. 995 
Annotation , 40 L.R.A.N.S. 234 et seq. 

1 It is impossible to distinguish, in principle, the case at 
bar from Matteson v. Bank of Italy, 97 Cal. App. 643, 275 
P. 998, vrhere the court held a wdfe was estopped to charge 
the bank with liability for having credited the proceeds of 
the sale of her property to her husband’s account, with her 
knowledge, but without any complaint on her part. 

Point 4. 

Throughout his administration, the former receiver acted 
pursuant to authority conferred by appropriate orders of 
court. He was meticulous in seeking the advice and direc- 
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tion of the court in every major step he took from the be¬ 
ginning of his trust until his death. The subjects upon 
which he sought and obtained instructions ranged from 
changes in investments to borrowing money, making settle¬ 
ments, employment of attorneys and agents in Los Angeles 
and elsewhere and payment of their fees, institution of fore¬ 
closure proceedings, sale of assets, expenditure of funds for 
inspecting properties of the receivership outside of the 
District of Columbia, etc. (Joint App. 43, 45, 46, 47, 50, 51, 
52, 53, 66, 72, 93, 100, 120, 123) 

All expenditures of money were revealed in his several 
accounts and reports filed with the court, in accordance with 
its rules. 

In view of the fact that Morev acted with the authority 
and by direction of the court, and there being^suggestion 
that he misrepresented the facts, we submit that the orders 
of the court relieved him from personal liability. 

Pusey & Jones v. Pennsylvania Paper Mills, 173 F. 
629. 

Hyre v. Johnson, 107 W. Va. 524, 149 S.E. 385, 64 
A.L.R. 1536. 

Annoted Cas., 1913D 1117. 

Beach on Receivers (2d Ed.) 308-309. 

45 Am. Jur. 283, Sec. 354. 

Moreover, the ratification of Morey’s accounts had the 
same effect as an order of Court expressly authorizing the 
expenditures shown therein. This rule was announced in 
Thompson v. Phenix Ins. Co., 136 U. S. 287, 34 L. ed. 408, 
the Supreme Court holding that notwithstanding the failure 
of a receiver to obtain an order of court to pay funds out 
of the estate, it could nevertheless allow the expenditures 
in his account. 

In Driver v. Shephard, 259 Ill. App. 239, the court said: 

“Defendant contends in this court that the receiver 
was not authorized in the general order of appointment 
to make the payments in question without a specific 
and definite order from the court, after due notice to 
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all parties concerned. While it is the safer practice 
for a receiver to protect himself by specific orders for 
expenditures, yet where his report of such expenditures 
has been finally ratified and approved by the court, 
after notice to all parties interested, the failure to 
obtain specific orders authorizing payments is not 
vitally important. This is especially true where the 
receiver shows to the court that the sums thus expended 
without specific directions were in the interest of the 
receivership estate and beneficial to it. This has been 
the general practice in our courts for many years. The 
court 7 s order approving the final report was a ratifica¬ 
tion of the acts of the receiver.’’ 

In Forest Lake Cemetery v. Baker , 113 Md. 259, a re¬ 
ceiver failed to obtain authority to foreclose a mortgage, 
but afterwards sought and obtained confirmation of a sale 
made after the foreclosure. The confirmation was held to 
be a ratification of the foreclosure, with the same effect as 
if it had been expressly authorized. 

In In Re Wilson’s Estate, 252 Pa. 372, 97 A. 453, the 
court said: 

“Even though the receiver acted without authority 
from the court in the first instance, his acts were sub¬ 
sequently ratified and approved by the court when his 
account was filed by his administratrix, in which she 
charged him with the $12,000 and took credit for dis¬ 
bursements made out of that fund. The right of the 
court to approve and sanction that which it might have 
originally authorized cannot be disputed. High on Re¬ 
ceivers (4th Ed.) Sec. 186; Chicago Deposit Vault Co. 
v. McNulta, 153 U. S. 554, 14 Sup. Ct. 915, 38 L. Ed. 
819; Lehigh Coal & Navigation Co. v. Central R. R. of 
N. J., 35 N. J. Eq. 426. For all practical purposes, 
therefore, the parties stand in the same position they 
would have occupied if the giving of the note had been 
previously authorized by the court # * 

To the same effect are Atwood v. Knowlson, 91 Ill. App. 
265; Brown v. Hazelhurst, 54 Md. 26; David Park Heights 
Co. v. Oettinger, 53 Md. 46; Reeside v. Peter „ 35 Md. 220; 



Tyson v. Nickle, 2 Gill (Md.) 376; High on Receivers (4th 
Ed.) Sec. 186, p. 945. j 

We contend, therefore, that all of Morey’s acts were 
authorized by the court, and that such authority is a com¬ 
plete defense to any claim for personal liability in this 
proceeding. 

CONCLUSION. 

Mr. Morey acted openly and honestly. So long as he 
acted in good faith and without negligence he was not, 
under the law, personally responsible for losses which oc¬ 
curred in the estate committed to his charge. He was not 
an insurer of the estate and he was not liable if his judg¬ 
ment did not turn out to be right. If the law were other¬ 
wise, no responsible person could be induced to accept the 
responsibility of becoming a receiver or other trustee; for 
even where all of the creditors of the estate stand by with 
notice of all that he is doing, permitting him to continue 
upon a course without making any objection, his honesty, 
care and good faith in administering the estate, under the 
direction of the court, would not relieve him from personal 
liability if the results are disappointing. The judgment j 
below ignores this salutary principle, and is erroneous. 

Respectfully submitted, 

| 

Louis M. Denit, 

Thomas S. Jackson, 

A. Leckie Cox, 

Coleman L. Diamond, 

Attorneys for AppeUamt , 
United States Fidelity and 
Guaranty Company. 

Brandenburg & Brandenburg, 

Of Counsel . 
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JOINT BRIEF FOR APPELLEE. 

COUNTER STATEMENT OF CASE. 

This is the second time this case has been before this 
court, the first appeal being No. 8554 and No. 8555, and re¬ 
ported in 78 U. S. Appeals D. C. 387 (not 70 U. S. Appeals 
D. C. 387, as stated in Appellants brief), 141 F. (2nd) 282. 
In the above-entitled case, this court determined most of 
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the issues raised in the present appeal, but reversed the 
case “in part” for one particular purpose, namely, to ascer¬ 
tain the amount due from “A” Trust to “B” Trust after 
the final account of the present receiver had been stated; 
to have balances struck, the receivership wound up, and to 
enter such orders as appear proper. Morey v. Wellford, 
78 U. S. App. D. C. 387, 389; 141 F. 2nd 282. 

. The lower court, in compliance with the mandate of this 
court in the former appeals, had the present receiver’s ac¬ 
count stated and final “balances struck” which resulted in 
the order of December 12, 1945, (Jt. App. 332), as amended 
by order of January 2, 1946, (Jt. App. 334), holding that 
the appellant, Mary B. Morey, Executrix of the Estate of 
Ellwood P. Morey, deceased, and the United States Fidelity 
and Guaranty Company, as surety on the' undertaking of 
the former receiver, were jointly and severally liable to the 
present receiver in the sum of Two Thousand Eight Hun¬ 
dred Eighty-five Dollars and Sixty Cents ($2,885.60), which 
represents the amount of Trust “B” assets used by the 
former receiver for the purpose of Trust “A” up to the 
date of his death (Jt. App. 300). 

It is from this order that the present appeals have been 
prosecuted by both appellants. 

RULES INVOLVED. 

F. R. C. P. No. 53. 

This court’s Rule No. 19 (i). 

SUMMARY OF ARGUMENT. 

The sole issue in this case is whether the lower court 
committed error in ratifying and confirming the auditor’s 
report made in compliance with the mandate of this court, 
and also holding the appellants jointly and severally liable 
to the present receiver in the sum of Two Thousand Eight 
Hundred Eightv-five Dollars and Sixty Cents ($2,885.60). 


t 
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ARGUMENT. 

That there were two distinct trust funds in this receiver¬ 
ship known as Trust “A” and Trust “B” there can be no 
doubt. This was determined by this court in the former 
appeal. 

' . ! 

“The former receiver may have acted without proper 
authorization in mingling, to some extent, the funds of 
the two related trusts which he was administering.” 

• * * * 

“Since no appeal was taken from the order of July 
2, 1942, it is binding as res judicata. The summary 
judgment is therefore correct so far as it relates to 
the item of $750.00. It is correct with respect to the 
item of $3,964.42 if, but only if, the auditor’s report 
which the order of July 2 confirmed shows that the 
former receiver ow’ed that amount to the receivership.” 
(Morey v. Wellford, Supra) 

The principal used for the accounting by the former re¬ 
ceiver for the funds used by him from Trust “B” for the 
benefit of Trust “A” was also determined in the former 
appeal. The case was reversed “in part” upon the sole 
ground that the judgment was “premature” because the 
exact amount of the alleged deficit in Trust “B’’ which was 
caused by the former receiver using said funds for Trust 
“A” could not be ascertained until the present receiver’s 
account had been stated. 

The present receiver’s account has now been stated 
and “balances struck” between the parties (Jt. App. 286- 
329) in accordance with the mandate of this court in the 
former appeal. It has now been definitely ascertained that 
the former receiver “in mingling” the two trust funds had 
used the funds of Trust “B” for the purpose of Trust 
“A” thereby creating a deficit in Trust “B” in the sum of 
Two Thousand Eight Hundred Eighty-five Dollars and 
Sixty Cents ($2,885.60). This fact was found by the audi¬ 
tor, but the liability created thereby was referred to the 
court. (Jt. App. 300, 301.) The court in confirming the 
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auditor’s report determined that the former receiver and 
his surety were jointly and severally liable to the present 
receiver for the deficit in Trust “B” account in.the sum of 
$2,885.60). (Jt. App. 332.) 

This court in affirming in part and reversing in part the 
former appeals did not by its mandate require, or suggest 
that all of the issues raised in the former appeals be tried 
de novo . It affirmed all of the issues and principles of ac¬ 
counting between the parties involved in this case, except 
that the judgment was “premature” as the amount of the 
deficit due from Trust “A” to Trust “B” could not be 

i 

accurately determined until the present receiver’s final ac¬ 
count had been stated. The appellant, United States Fi¬ 
delity and Guaranty Company, in its brief, attempts to re¬ 
argue the principles of law and issues raised and settled 
in the former appeals which this appellee deems it unneces¬ 
sary to answer. If answer should be required, this appel¬ 
lee hereby adopts by reference brief filed in the former 
appeals in this case. (Nos. 8554 and 8555 in this court.) 

It will be noted that there is no dispute that this deficit 
of Two Thousand Eight Hundred Eighty-five Dollars and 
sixty cents ($2,885.60) was created by the former receiver 
in the manner the lower court found, that is, by the action 
of the former receiver in using Trust “B” assets for the 
purposes of Trust “A”. 

The appellant, Mary B. Morey, Executrix of the Estate 
of Ellwood P. Morey, deceased, although having noted an 
appeal and filed same in this court, has failed to file a brief 
herein, and this appellee asks that her appeal be dismissed 
in accordance -with this court’s Rule No. 19 (i). 

CONCLUSION. 

The lower court followed the mandate of this court, and 
after having stated the final account of the present receiver, 
had “balances struck” which disclosed a deficit in Trust 
“B” of Tw’o Thousand Eight Hundred Eighty-five Dollars 
($2,885.60), which was created by the former receiver by 
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using Trust “B” assets for purposes of Trust “A” which 
latter trust is now insolvent. The principles by which this 
balance was arrived at were determined in the former ap¬ 
peal and are now res judicata between the parties. Where¬ 
fore, the judgment of the lower court should be affirmed as 
to both appellants, or in the alternative, should be affirmed 
as to the United States Fidelity and Guaranty Company, 
and dismissed as to the appellant, Mary B. Morey, Execu¬ 
trix of the Estate of Ellwood P. Morey, deceased, for her 
failure to file a brief herein as is required by the rules of 
this court. 

Respectfully submitted, 

John D. Sadler, 

Richard E. Wellford, 

1427 Eye Street, N. W., 
Attorneys for Appellee. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
' DESIGNATED B7 APPELLANTS. 

1 Endorsed: Filed Feb 13 1934 Frank E. Cunning¬ 

ham, Clerk. 

In the Supreme Court of the District of Columbia 
Holding An Equity Court. 

Equity No. 56800. 

Mary B. Morey, Alban Towers, Washington, D. C., 

Plaintiff , 


v. 

Arnold and Company, a corporation, 820 McGary Street, 
Los Angeles, Calif., Federal American National Bank 
and Trust Company, a corporation, Trustee, 15th and 
H Sts., N. W., Washington, D. C., Cary A. Hardee, Re¬ 
ceiver of Federal-American National Bank and Trust 
Company, Trustee, 15th and H Sts., N. W., Washing¬ 
ton, D. C., Defendants. 

Creditors Bill for Foreclosure of Two Collateral Trusts, 
Appointment of Receiver , Etc. 

To the Supreme Court of the District of Columbia, hold¬ 
ing an Equity Court for said District. 

The Plaintiff, Mary B. Morey, respectfully shows to the 
Court as follows: 

1. That she is a citizen of the United States, and a resi¬ 
dent of the City of Washington, in the District of Columbia, 
and files this suit in her own right as well as in the interest 
of the class of certificate holders similarly situated, as here¬ 
inafter recited. 

2. That the defendant, Arnold and Company, is 
2 a corporation organized under the laws of the State 
of Delaware, with an office and transacting business 
in the City of Los Angeles, in the State of California, and 
is sued in its own right, as hereinafter set forth. 
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3. That the defendant, Federal-American National Bank 
and Trust Company, is a corporation organized under the 
Banking Laws of the United States of America, having 
its principal office in the City of Washington, in the Dis¬ 
trict of Columbia, and is sued as trustee, as hereinafter set 
forth. 

4. That the defendant, Cary A. Hardee, Receiver of Fed¬ 
eral-American National Bank and Trust Company, Trus¬ 
tee, having been appointed such Receiver on the first day 
of November, 1933, by the Comptroller of the Currency of 
the United States of America, is a citizen of the United 
States, and a resident of the City of Washington, in the 
District of Columbia, and is sued as Receiver of said Fed¬ 
eral-American National Bank and Trust Company, Trus¬ 
tee, as hereinafter set forth. 

5. That, on or about the 31st day of May, 1924, and on 
or about the first day of December, 1925, the defendant, 
Arnold and Company, entered into two certain collateral 
trust agreements with the Merchant Bank and Trust Com¬ 
pany, of Washington, in the District of Columbia, as trus¬ 
tee, under which said agreements said defendant, Arnold 
and Company, deposited with said trustee certain mortgage 
and deeds of trust notes to be held as collateral security 
for certain First Mortgage Participation Certificates there¬ 
after to be issued by said defendant, Arnold and Company, 
all of which will more fully and at large appear by refer¬ 
ence to the two above mentioned collateral trust agree¬ 
ments, copies of which are attached hereto, marked “Plain¬ 
tiff’s Exhibits “A” and “B”, and prayed to be read as part 
hereof. That, thereafter, to-wit, on or about the 31st day of 
October, 1930, said Merchants Bank and Trust Company, 

trustee as aforesaid, merged and consolidated with 
3 the defendant, Federal-American National Bank and 

Trust Company (then known and called Federal- 
American National Bank), under the charter of said Fed¬ 
eral-American National Bank, and under the name of “Fed¬ 
eral-American National Bank and Trust Company.” Said 
merger was under authority and in accordance with the 
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Federal Reserve Act, and the regulations relative thereto, 
which, among other things, provide that 

“• * # all the rights, franchises and interests of such 
State or District Bank so consolidated with a national bank¬ 
ing association in and to every species of property, real, 
personal and mixed, and choses in action thereto belonging, 
shall be deemed to be transferred to and vested in such na¬ 
tional banking association into which it is consolidated with¬ 
out any deed or other transfer, and the said consolidated 
national banking association shall hold and enjoy the same 
and all rights of property, franchises and interests, includ¬ 
ing the right of succession as trustee, executor, or in any 
other fiduciary capacity, in the same manner and to the 
same extent as was held and enjoyed by such State or Dis¬ 
trict bank so consolidated with such national banking asso¬ 
ciation.’’ 

7. That, since said merger, the trusteeship under the two 
above mentioned agreements has been carried on by the 
Federal-American National Bank and Trust Company, trus¬ 
tee, one of the defendants herein. 

8. That the defendant, Arnold and Company, has issued 
many of said First Mortgage Participation Certificates to a 
large number of persons, and plaintiff, who is the holder of 
an one thousand dollar certificate, copy of which is attached 
hereto, marked Plaintiff’s Exhibit “ C ”, and prayed to be 
read as part hereof, is advised that said persons reside in 
many parts of the United States, and that some of them re¬ 
side in other countries. According to plaintiff’s informa¬ 
tion and belief, the total amount of such certificates now 
outstanding is $63,050.00, of which amount $16,921.84 rep¬ 
resents the balance of Series A now outstanding and 

4 $46,321.08 represents the balance of Series B, now 

outstanding, and the total amount of the face value 
of the collateral held under said agreements by the defen¬ 
dants, Federal-American National Bank and Trust Com¬ 
pany, Trustee, and Cary A. Hardee, Receiver for Federal- 
American National Bank and Trust Company, Trustee, is 
$63,242.92, without reference to the accrued interest thereon. 
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9. That, at the close of the Banking Holiday, in March, 
1933, the defendant, Federal-American National Bank and 
Trust Company, Trustee, did not receive its license to con¬ 
tinue to operate on an unrestricted basis, but was, at that 
time, placed in the control of a Conservator, appointed by 
the Comptroller of the Currency of the United States under 
due authority in him vested in such cases, and, thereafter, 
on the first day of November, 1933, the defendant, Cary A. 
Hardee, was designated and appointed as the receiver of 
said defendant, Federal-American National Bank and Trust 
Company, Trustee, by the Comptroller of the Currency of 
the United States. 

10. That, because of the fact that the said defendant, 
Federal-American National Bank and Trust Company, 
Trustee, is now in the possession and control of a receiver, 
it has become necessary for said defendant to discontinue 
all of its fiduciary business as speedily as possible. Ac¬ 
cordingly, on the 21st day of September, 1933, said defen¬ 
dant, Federal-American National Bank and Trust Company, 
Trustee, submitted its resignation as trustee under the two 
above mentioned collateral trust agreements, copies of 
which are attached hereto as Plaintiff’s Exhibits “A” and 
“B”, said resignation being also attached hereto, marked 
Plaintiff’s Exhibit “D”, and prayed to be read as part 
hereof. 

11. That the duties of the trustee under said above men¬ 
tioned agreements are, and have been, to receive and hold 

certain notes secured by mortgage or deeds of trust, 
5 as collateral security for the outstanding First Trust 

Participation Certificates issued by the defendant, 
Arnold and Company, it being no part of said trustee’s duty 
to receive the cash which is paid by the various individual 
certificate holders for said certificates, nor is it any part 
of said trustee’s duty to pay either the principal or income 
on account of said certificates. That no money passed 
through the hands, or came into the possession, of the de¬ 
fendant, Federal-American National Bank and Trust Com¬ 
pany, Trustee, excepting in the event that the collateral 
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security held by it should fall below the amount of the out¬ 
standing certificates. Plaintiff is informed and believes, 
and therefore avers, that the only collateral now held by 
the said defendants, Federal-American National Bank and 
Trust Company, Trustee, and Cary A. Hardee, Receiver 
of Federal-American National Bank and Trust Company, 
Trustee, consists of real estate mortgage and deeds of trust 
notes, as above mentioned, there being no money in the 
hands of said trustee for any purpose whatsoever. 

12. That, as plaintiff is informed and believes, and there¬ 
fore avers, interest is in default on most if not all of the 
outstanding certificates secured in and by the collateral held 
in pursuance of the two agreements attached hereto, and, 
in most if not all instances, the principal of the certificates 
has matured, as is the fact with respect to the certificate 
held by plaintiff, it having matured on the 15th day of June, 
1931, and no provision has been made by the defendant, 
Arnold and Company, nor by any one else in its behalf, for 
the payment of said overdue interest and principal. 

13. That plaintiff is informed and believes, and therefore 
avers, that the defendant, Arnold and Company, is without 
funds or property of any kind, at the present time, and 

unable to meet its debts and obligations, and plaintiff 
6 is further informed and believes, and therefore avers, 

that the collaterals now held by the defendants, Fed¬ 
eral-American National Bank and Trust Company, Trustee, 
and Carv A. Hardee, Receiver for Federal-American Na¬ 
tional Bank and Trust Company, Trustee, while equaling 
in face value the sum total of the outstanding certificates, 
are worth considerablv less than their face amounts, and 
may not be worth more than fifty per cent thereof, indicat¬ 
ing that, at best, a considerable loss will have to be sus¬ 
tained bv all of the certificate holders. 

14. That plaintiff is informed and believes, and therefore 
avers, that, in view of the inability of the defendant, Arnold 
and Company, to meet its obligations long since past due 
under said trust agreements, in view of the fact that the 
defendants, Federal-American National Bank and Trust 
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Company, Trustee, and Cary A. Hardee, Receiver for de¬ 
fendant, Federal-Ameriean National Bank and Trust Com¬ 
pany, Trustee, are unable to further function and satisfac- ! 
torily serve in a fiduciary capacity, and in view of the fur¬ 
ther fact that in order to save plaintiff and those similarly 
situated from further and irreparable loss, the plaintiff’s i 
remedy at law, in her own interest as well as in the interest 
of those similarly situated, being not as plain, adequate and 
complete as the remedy in equity, a receiver or receivers : 
should be appointed to take over the assets now held by the 
defendants, Federal-Ameriean National Bank and Trust 
Company, Trustee, and Cary A. Hardee, Receiver for Fed- : 
eral-American National Bank and Trust Company, Trustee, | 
and administer same under the direction of this Honorable j 
Court, in the interest of all of the certificate holders. 

15. That, as plaintiff is informed and believes, and there- ! 
fore avers, most if not all of said mortgages and deeds of 
trust notes are in default, both as to principal and interest,. 

and taxes remain unpaid on most of the parcels of 
7 real estate on which said mortgages and deeds of 

trust notes are secured, and it is essential that a re¬ 
ceiver or receivers be appointed to take possession of said 
assets and collect said mortgages and deeds of trust notes, j 
and pay said overdue taxes, in the interest of the plaintiff 
and others similarly situated. 

16. That, as plaintiff is informed and believes, and there- j 
fore avers, some of the mortgages and deeds of trust notes, 
now held by the defendants, Federal-Ameriean National 
Bank and Trust Company, Trustee, and Cary A. Hardee, 
Receiver of Federal-Ameriean National Bank and Trust 
Company, Trustee, have been either paid in part, or in full, 
by the owners of the property against which same are se- j 
cured, to the defendant, Arnold and Company, which said 
funds, or, in lieu thereof, well secured mortgages and deeds j 
of trust notes constituting first liens on real estate not in ; 
excess of sixty per cent, of its value, should be turned over 
and delivered to the receiver or receivers to be appointed 
in this cause by this Honorable Court. Plaintiff is not ad-1 
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vised as to the extent of such collections by said defendant, 
Arnold and Company, and calls for a discovery on the part 
of said defendant, Arnold and Company, of the amounts 
so collected by it, and the mortgage and deeds of trust 
notes so paid to it, as aforesaid. 

Premises Considered, Plaintiff prays as follows: 

1. That process may issue herein directed to the defen¬ 
dants, Arnold and Company, Federal-American National 
Bank and Trust Company, Trustee and Cary A. Hardee, Re¬ 
ceiver of Federal-American National Bank and Trust Com¬ 
pany, Trustee, requiring them to appear herein and answer 
the exigencies of this bill 

2. That service by publication may be substituted for 

personal service as to any defendants as to whom 
8 personal service may not be obtained, in view of the 
exigencies of this cause, and in the protection of 
plaintiff’s rights. 

3. That the resignation of the defendant, Federal-Amer¬ 
ican National Bank and Trust Company, Trustee, as Trus¬ 
tee, under the two agreements attached to the bill be ac¬ 
cepted. 

4. That an order may be entered herein designating some 
fit person or persons as receiver or receivers of the defen¬ 
dant, Arnold and Company, with power to take over and ad¬ 
minister the assets now held by the defendant, Federal- 
American National Bank and Trust Company, as trustee, 
and Cary A. Hardee, Receiver of said defendant, Federal- 
American National Bank and Trust Company, Trustee, 
and to carry out and administer the trusts set forth in the 
two agreements attached to he bill, under the direction of 
this Honorable Court. 

5. That, upon the delivery by the defendants, Federal- 
American National Bank and Trust Company, Trustee, and 
Cary A. Hardee, Receiver of said defendant, Federal-Amer¬ 
ican National Bank and Trust Company, Trustee, to the 
receiver or receivers herein appointed by this Honorable 
Court of the assets now held by the said defendants, Fed¬ 
eral-American National Bank and Trust Company, Trus- 



tee, and Cary A. Hardee, Receiver of said defendant, Fed¬ 
eral-American National Bank and Trust Company, Trustee, 
said defendant, Federal-American National Bank and Trust I 
Company, Trustee, and Cary A. Hardee, Receiver of said 
defendant, Federal-American National Bank and Trust 
Company, Trustee, shall be fully released and discharged 
of and from any and all further duties, obligations and lia¬ 
bilities by reason of the trusteeship referred to in said two 
agreements attached to the bill, and marked Plaintiff’s Ex- 
hibits “A” and “B”. 

6. That this cause be referred to the Auditor of this j 

Court, in order that all certificate holders may pre- 
9 sent their claims before said Auditor, and in order, 
also, that the accounts of the receiver or receivers 
may be stated. 

7. That, during the pendency of this cause, the defendant, 
Arnold and Company, be enjoined from removing any of 
the collaterals now in the possession of the defendants, Fed¬ 
eral-American National Bank and Trust Company, Trustee, 
and Cary A. Hardee, Receiver of defendant, Federal-Amer¬ 
ican National Bank and Trust Company, Trustee, or from | 
substituting any other collaterals in lieu of those now held 
by said two defendants. 

8. That the defendant, Arnold and Company, be required 

to deliver to the receiver or receivers to be appointed in | 
this cause by this Honorable Court any and all funds col¬ 
lected by it in settlement or in part settlement of any of 
the mortgages and deeds of trust notes held bv the defen- 
dants, Federal-American National Bank and Trust Com¬ 
pany, trustee, and Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, trustee, and 
to deliver to said receiver or receivers any mortgages and 
deeds of trust notes substituted for any which may have 
been so paid, or partly paid, which it may have in its pos- j 
session belonging to the trusteeship referred to in the body 
of the bill. ! 

9. That the defendant, Arnold and Company, be required 
to discover what mortgages and deeds of trust notes, held 
by the defendants, Federal-American National Bank and 
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Trust Company, Trustee, and Cary A. Hardee, Receiver of 
Federal-American National Bank and Trust Company, trus¬ 
tee, or parts thereof, have been paid to it, said defendant, 
Arnold and Company, and, also, what mortgages and deeds 
of trust notes it now holds in its, said Arnold and Com- 
pany’s, possession, belonging to said trusteeship, and re¬ 
ceived by it in substitution of any collaterals so paid to 
it." 

10 10. That said defendant, Arnold and Company, be 

enjoined, during the pendency of this suit, from 
transferring or disposing of any funds, mortgages or deeds 
of trust notes belonging to said trusteeship and now in its 
possession or under its control, and that said defendant, 
Arnold and Company, be enjoined, by mandatory injunc¬ 
tion, to deliver to the receiver or receivers herein appointed 
any and all funds, mortgages and deeds of trust notes in 
its possession and belonging to said trusteeship. 

11. And for such other and further relief as the nature 
of the case may require and as to the Court may seem meet 
and proper. 

MARY B. MOREY, Plaintiff. 

ELLWOOD P. MOREY, 

917 15th St. N. W. 

R. B. BEHREND 
1317 F St. N. W. 

Attorney for Plaintiff. 

District of Columbia, ss: 

I, Mary B. Morey, being first duly sworn according to 
law, on oath depose and say that I have read the foregoing 
petition by me subscribed and know the contents thereof; 
that the matters and things therein contained as of my owm 
personal knowledge are true and those stated upon infor¬ 
mation and belief I believe to be true. 

MARY B. MOREY 

Subscribed and sworn to before me this 18th day of 
December, 1933. 


(Seal) 


ELSIE 0. OLIVER 
Notary Public, D. C. 
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11 Endorsed: Filed Feb 13 1934 Frank E. Cunning- I 
bam, Clerk. 

Exhibit “A” | 

This Deed of Trust Made This Thirtv-first dav of Mav, i 
in the year One thousand nine hundred and twenty-four by 
and between Arnold and Company, a corporation duly or- j 
ganized and existing under the laws of the State of Dela- j 
ware, hereinafter designated as the “ Company ” and Mer¬ 
chants Bank and Trust Company of Washington, District 
of Columbia, trustee, hereinafter designated as the trustee. 

Whereas, the Company is about to make and sell its cer- j 
tain First Mortgage Participation Certificates, designated 
as series “A”, in the total sum of not exceeding Two hun¬ 
dred thousand dollars ($200,000.00) in the form and con- j 
taining the agreements, reservations, rights and privileges j 
set out in the following form, namely: 

Arnold and Company (hereinafter termed the “ Com¬ 
pany ”) hereby certifies that it has received from 

(hereinafter termed the “holder”) the sum of 

Dollars in consideration 
of which it herebv assigns unto the holder an undivided 
interest to the extent of said sum, with interest thereon 

at the rae of.per centum per annum from the date 

hereof, payable on the . day of. j 

and . in the certain obligations for the 

payment of sums of money described in and secured by cer¬ 
tain first deed of trust mortgages on improved real estate, 
(hereinafter termed “mortgages”) together with the samel 
interest and right in said mortgages, being that proportion¬ 
ate share thereof w’hich the amount paid by the holder bears 
to the principal sums owing thereon. 

To Have and To Hold the same to the holder and to the 
successors, legal representatives and assigns of the holder,! 
subject to a conveyance of trust of said obligations by the 

Company to .; 

as trustee (with whom said obligations have been and are 
to be deposited from time to time under the terms of said 
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trust) to secure the holders of this and other like certificates 
of the company, of this series, and subject to the terms 
hereof, all of which are hereby mutually agreed upon be¬ 
tween the company and the holder, and in 'which said con¬ 
veyance of trust the said mortgages, obligations and certifi¬ 
cates are designated as series “A”. 

The aggregate amount of principal of the certificates of 
this series issued and outstanding shall not at any time ex¬ 
ceed the sum of Two hundred thousand dollars and shall 
not exceed the total of the principal of the obligations se¬ 
cured by said mortgages deposited with said trustees, in 
which computation no part of any obligation shall 
12 be considered which may be in excess of sixty per 
cent of the value of the property upon which it is 
secured. The share assigned by this certificate shall 
be a coordinate lien upon and right in said mortgages and 
obligations with all other certificates of this series now or 
hereafter issued and any share retained by the Company. 

The Company hereby guarantees to the holder and to the 
successors, legal representatives and assigns of the holder, 
payment of the principal sum paid by the holder for this 

certificate on. 19.... 

and the interest thereon mentioned in this certificate at the 
times hereinabove stated. The Company further guaran¬ 
tees that each of said mortgages is a valid first lien on a 
good title of record or good title in fee to the property 
therein described. 

The Company is appointed irrevocably by the holder to 
act exclusively as the agent of any holder hereof, at its own 
expense, as follows: 

To collect, and in its own name to sue for and to receipt 
for the principal and interest secured to be paid by either 
or any of said mortgages or any part thereof (including 
payments which debtors may desire to make and the com¬ 
pany to receive before they are due) and to cause said 
mortgages to be released of record as to the whole or any 
portion of the premises covered by said mortgages accord¬ 
ing to the terms thereof; to collect, sue for and receive 
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and settle or compromise the fire insurance in case of loss 
by fire and to exercise every right, option or privilege in said j 
mortgage and in any agreements relating thereto or in any 
of them contained and given to any holders of any obliga- 
tions secured by any of said mortgages ; and shall apply the j 
sum or sums so received in redemption of outstanding cer¬ 
tificates in this series which may then have matured, either 
by direct payment to the holder or holders or by deposit 
with the trustee as hereinafter authorized; or if no out¬ 
standing certificates shall have then matured or if there 
be left part of said sum after redeeming all such matured 
certificates, the Company shall make such deposit or substi-1 
tute therefor an equivalent amount of obligations of the 
kind, computed and secured as above required; provided, 
however, that the Company shall have the right from timej 
to time to withdraw from said trustee under the terms 
of said trust an obligation or obligations, or money; 
not required for redemption of matured certificates, sub- 
stituing therefor other like obligations of equivalent 
amount, computed and secured as above required; provided, 
that the Company may at any time or times substitute forj 
any such obligation, money or obligations of the United 
States of equivalent amount. 

This certificate is payable at the place of business 
13 of the trustee and a deposit by the Company with sai^ 1 
trustee of the principal sum of this certificate with 
interest accrued thereon on its maturity date at the rate 
aforesaid as a special deposit for the benefit of the holder 
hereof to be paid to him upon the surrender of this certify 
cate shall have the same effect as if this certificate had then 
been fully paid, redeemed and retired; provided, however^ 
that the delivery of this certificate by the Company to th^ 
said trustee marked cancelled shall be satisfactory evidence 
of its full redemption by the Company. 

The Company is bound to require the owner of the mort¬ 
gaged premises to pay all taxes, assessments and all suc^i 
fire insurance premiums as by the terms of said mortgages 
are required to be paid. 
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Any excess of principal or interest collected by the Com¬ 
pany on said obligations and mortgages beyond the amount 
paid by the holder for and rate mentioned in this certifi¬ 
cate shall belong to the Company. 

This certificate may be assigned by endorsement to take 
effect as to the Company only when such assignment is 
registered on the records of the Company. This certificate 
is not to be negotiable until the certificate endorsed on the 
reverse side hereon has been signed by the trustee under 
said conveyance of trust. 

IX WITNESS WHEREOF, the name and corporate seal 
of said Company are hereunto signed and affixed this 

. day of. One Thousand 

nine hundred and twenty. 

ARNOLD AND COMPANY 


President 


Secretary 

Now, Therefore, this Deed of Trust Witnesseth: 

That the company in consideration of the recited prem¬ 
ises and the sum of Ten Dollars lawful monev of the United 

* 

States, receipt of which is hereby acknowledged by it, does 
grant, assign, transfer and set over to the said trustee the 
obligations for the payment of money deposited and to be 
deposited by the Company with the trustee from time to 
time as required by the terms of said certificates, together 
with the rights of the holder of said obligations under the 
conveyances given to secure the same and referred to in 
said certificates as “ mortgages ’ \ 

14 To Have and to Hold the same unto and to the use 
of the said trustee, absolutely; 

In and Upon the Uses and Trusts Following, and to or 
for none other, that is to say: 

FIRST: To secure to the holders of said certificates and 
to the Company the several guaranties, rights and privi- 
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leges given, contained and reserved by and in said certifi¬ 
cates and to the trustee the full reimbursement with inter¬ 
est for money advanced, costs and expense incurred and 
commissions earned under the terms of this trust. 

SECOND: Until default in the payment of principal or 
interest or taxes or insurance premiums or other things 
guaranteed or required to be paid or done by the Company 
by said certificates, to permit the Company, its successors 
or assigns to receive and apply to its or their own use the 
interest, issues and profits of said obligations, to collect 
and apply the principal thereof and release the mortgage 
securing same and to make the substitutions of obligations 
and money as authorized in said certificates and do each and 
every of the other things therein authorized or reserved 
and on the payment of all of said certificates with the in¬ 
terest thereon, together wuth all sums, if any, advanced or 
expended by the trustee in respect of this trust and upon 
fulfillment of each and every other obligations arising here¬ 
under or under said certificates, to release and reconvey 
the said obligations with the rights of the holder thereof 
under the mortgages above mentioned, at the expense of 
the releasee, unto the Company, its successors or assigns, 
absolutely, the payment of said certificates to be sufficient 
evidence of the payment of interest thereon. 

THIRD: Upon default in the payment of principal or of 
any or either instalment or interest on any or either of 
said certificates according to the tenor thereof; or in 
15 requiring payment of taxes or insurance premiums 
when due; or in having maintained fire insurance as j 
required by said certificates; or in payment on demand 
of anv sum or sums accrued to, incurred or advanced by the ! 
trustee, its successor or assigns, on account of and under 
the terms of this trust, wuth interest at six per centum per 
annum; and said default or defaults having continued for 
thirty days after written notice thereof by a holder of 

anv of said certificates or bv the trustee, the holder of 
* . . 

either or any of said certificates may, at his option, declare 

I 

I 

I 


I 
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the princpal sum of his certificate or certificates due and 
payable and the trustee acting in the execution of this trust 
shall, upon demand of said holder, 

(a) Collect the principal and interest of said obligations 
or such part thereof as may be necessary, foreclose said 
mortgages, or such of them as may be necessary or sue at 
law or in equity to foreclose the same or to collect said 
obligations with interest in whole or any deficiency remain¬ 
ing after foreclosure proceedings. 

(b) Sell the said obligations or such part thereof as may 
be necessary in the manner and under the terms and con¬ 
ditions herein specified. 

(c) Do either, any or all of the things set out in these sub- 
paragraphs letters (a) and (b) in the discretion of the 
trustee, provided that any sale or sales shall be at public 
auction at such time and place and upon such terms and 
conditions with such postponement of sale or resale and 
after such previous advertisement or public notice of not 
less than thirty (30) days as the trustee acting in the execu¬ 
tion of this trust shall deem for the interest of all parties 

concerned; and, the terms of sale being complied with, 
16 shall transfer, absolutely, to and at the cost of the 
purchaser or purchasers, the property, evidence of 
indebtedness or security so sold, such purchaser or pur¬ 
chasers being hereby discharged from all liability for the 
application, non-application or mis-application of the pur¬ 
chase money or any part thereof; and shall apply the pro¬ 
ceeds derived from any and all collections, suits and sales 
as follows: 

1st. To pay all prior liens, encumbrances, taxes, assess¬ 
ments, charges and insurance premiums owing on or as¬ 
sessed against said land and premises or said obligations 
and any sums with interest advanced by or for the trustee 
on account thereof or otherwise under the terms of this 
trust; also, all expense, including attorney’s fees, of collec¬ 
tion, suit or foreclosure and a trustee’s commission of.... 
per centum on the gross amount of said proceeds. 
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2nd. To the payment of interest due on all of said cer¬ 
tificates remaining unpaid without preference or priority. 

3rd. To the payment of the principal of all of said cer¬ 
tificates then due and unpaid, without preference or prior¬ 
ity, paying the surplus, if any, to the Company, its succes¬ 
sors or assigns. 

And the Company hereby covenants with the trustee as 

follows: 

1st. That there is hereby reserved to the Company, its 
successors and assigns, all of the rights and privileges re¬ 
served to it as agent or otherwise in said certificates, sub¬ 
ject to its obligations therein. 

2nd. To warrant the title of the company to and its right 
to transfer the said obligations and to execute such further 
assurance as may be requisite for vesting title in the trus¬ 
tee for the uses and purposes and upon the trusts herein 
declared. 

17 It is understood and agreed that the trustee ac¬ 
cepts the trusts and assumes the duties hereby cre¬ 
ated and imposed, upon and only upon the following terms 
and conditions, to wit: 

1st. The recitals of fact herein are made by the Com¬ 
pany and not by the trustee, who is not responsible for 
either the validity, execution or acknowledgment of this 
deed nor as to the amount or adequacy of the security here¬ 
in provided. 

2nd. It shall not be the duty of the trustee to file, record 
or renew these presents, to give notice or to do any act 
to continue, extend or supplement the lien hereof; to 
effect insurance or to renew policies therefor; or to ad¬ 
vise as to or require the payment of taxes or assessments. 
The trustee may, however, in its discretion, at the expense 
of the Company do any or all of the things set out in this 
paragraph or procure the same to be done. 

3rd. The trustee may select and employ in and about 
said trusts and duties suitable agents and attorneys whose 
reasonable compensation shall be paid by the Company, 
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or in default of such payment shall be a charge upon said 
obligations and the proceeds thereof paramount to said 
certificates and the trustee shall not be liable for any 
neglect, omission or wrong doing of any such agents or 
attorneys, reasonable care having been exercised in their 
selection; nor shall it be otherwise answerable save for its 
own wilful negligence and default. 

4th. The trustee shall have a lien upon said obligations 
and security therefor and the proceeds thereof prior and 
paramount to the said certificates for its compensation, 
reasonable expenses and counsel fees and moneys advanced 
in the performance of said trust powers and duties, or any 
of them, and the Company agrees to pay the same and the 
holder of each certificate assents to the priority of such lien. 

5th. The trustee shall be under no obligation or 
18 duty to perform any act hereunder or to bring or 
defend any suit in respect hereof unless first indem¬ 
nified to its satisfaction; nor shall the trustee be bound to 
recognize any persons as a certificate-holder unless his 
certificate is submitted to the trustee for inspection, if re¬ 
quired, and his title satisfactorily established, if disputed. 

IN TESTIMONY WHEREOF on the day and year first 
hereinbefore written, the said Company has caused these 
presents to be signed with its corporate name by R. H. Ar¬ 
nold, its President, attested by John S. Steumits Secretary, 
and its corporate seal to be hereunto affixed, and does hereby 
constitute and appoint the said R. H. Arnold its true and 
lawful attorney in fact for it and in its name to acknowl¬ 
edge and deliver these presents as its act and deed, to the 
end that the same may be made a matter of record. 

By R. H. ARNOLD 

President 

Attest: 

JOHN S. STUM 

ARNOLD AND COMPANY 

(Seal) 
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District of Columbia, ss: 

I, Alexander Y. Johnson, a notary public in and for the 
District of Columbia, do hereby certify that R. H. Arnold, 
who is the person appointed and authorized in the Deed 
of Trust dated the thirty-first day of May, A. D. 1924, j 
hereto attached, to acknowledge the said Deed of Trust as j 
the deed of Arnold and Company, and who is the President \ 
of said Company, personally appeared before me in said j 
District and acknowledged the same to be the act and deed j 
of Arnold and Company. 

Given under my hand and notarial seal this 11th day of 
June, A. D. 1924. j 

ALEXANDER Y. JOHNSON, 

(Notarial Seal) Notary Public District of Columbia 

PLAINTIFF’S EXHIBIT “ A ” j 

19 Endorsed. Filed Feb. 13 1934 Frank E. Cunning- ! 

ham, Clerk. 

Exhibit “B” i 

| 

This Deed of Trust Made this first dav of December in 
the year of One Thousand Nine Hundred and Twenty-five, j 
by and between ARNOLD AND COMPANY, a corporation j 
duly organized and existng under the law’s of the State of j 
Delaware, hereinafter designated as the “Company” and | 
MERCHANT'S BANK AND TRUST COMPANY of ! 

I 

Washington, District of Columbia, trustee hereinafter j 
designated as the trustee. 

WHEREAS, the Company is about to make and sell its 
certain First Mortgage Participation Certificates, desig- [ 
nated as Series “B”, in the total sum of not exceeding Two 
Hundred Thousand Dollars ($200,000) in the form and con-! 
taining the agreements, reservations, rights and privileges 
set out in the followring form, namely: 

ARNOLD AND COMPANY (hereinafter termed the 
“Company”) hereby certifies that it has received from 
. (hereinafter termed 
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the “holder”) the sum of.Dollars 

iu consideration of which it hereby assigns unto the holder 
an undivided interest to the extent of said sum, with in¬ 
terest thereon at the rate of.per centum per annum 

from the date hereof, payable on the.day of 

.and.in the certain obligation 

for the payment of sums of money described in and secured 
by certain first deed of trust mortgages on improved real 
estate (hereinafter termed “Mortgages”) together with the 
same interest and right in said mortgages, being that pro¬ 
portionate share thereof w r hich the amount paid by the 
holder bears to the principal sums owing thereon. 

TO HAVE AND TO HOLD the same to the holder and 
to the successors, legal representatives and assigns of the 
holder, subject to a conveyance of trust of said obligations 

by the Company to.as trustee 

(with whom said obligations have been and are to be de¬ 
posited from time to time under the terms of said trust) 
to secure the holders of this and other like certificates of 
the Company, of this series, and subject to the terms here¬ 
of, all of which are hereby mutually agreed upon between 
the company and the holder, and in which said conveyance 
of trust the said mortgages, obligations and certificates are 
designated as series “B”. 

I The aggregate amount of principal of the Certificates of 
this series issued and outstanding shall not at any time 
exceed the sum of Two Hundred Thousand Dollars and 
shall not exceed the total of the principal of the obligation 
secured by said mortgages deposited wfith said trustees, 
in which computation no part of any obligation shall be 
considered "which may be in excess of sixty per cent of the 
value of the property upon which it is secured. The 
20 share assigned by this certificate shall be a co¬ 
ordinate lien upon and right in said mortgages and 
obligations with all other certificates of this series novr or 
hereafter issued and any share retained by the Company. 

The Company hereby guarantees to the holder and to the 
successors, legal representatives and assigns of the holder, 
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payment of the principal sum paid by the holder for this 

certificate on . 19. and the interest 

thereon mentioned in this certificate at the times herein¬ 
above stated. The Company further guarantees that each 
of said mortgages is a valid first lien on a good title of rec¬ 
ord or good title in fee to the property therein described. 

The Company is appointed irrevocably by the holder to 
act exclusively as the agent of any holder hereof, at its own 
expense, as follows: 

To collect, and in its own name to sue for and to receipt 
for the principal and interest secured to be paid by either 
or any of said mortgages or any part thereof (including 
payments which debtors may desire to make and the com¬ 
pany to receive before they are due) and to cause said 
mortgages to be released of record as to the whole or any 
portion of the premises covered by said mortgages accord¬ 
ing to the terms thereof; to collect, sue for and receive and 
settle or compromise the fire insurance in case of loss by 
fire and to exercise every right, option or privilege in said 
mortgage and in any agreements relating thereto or in any 
of them contained and given to any holders of any obliga¬ 
tions secured by any of said mortgages; and shall apply 
the sum or sums so received in redemption of outstanding 
certificates in this series which may then have matured, 
either by direct payment to the holder or holders or by 
deposit with the trustee as hereinafter authorized; or if no 
outstanding certificates shall have then matured or if there 
be left part of said sum after redeeming all such matured 
certificates, the Company shall make such deposit or sub¬ 
stitute therefor an equivalent amount of obligations of the 
kind, computed and secured as above required; provided, 
however, that the Company shall have the right from time 
to time to withdraw from said trustee under the terms of 
said trust an obligation or obligations, or money not re¬ 
quired for redemption of matured certificates; substituting 
therefor other like obligations of equivalent amount, com¬ 
puted and secured as above required; provided, that the 
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Company may at any time or times substitute for any such 
obligation, money or obligations of the United States of 
equivalent amount. 

This certificate is payable at the place of business of the 
trustee and a deposit by the Company with said trustee of 
the principal sum of this certificate with interest accrued 
thereon to its maturity date at the rate aforesaid as a 
special deposit for the benefit of the holder hereof to be 
paid to him upon the surrender of this certificate shall have 
the same effect as if this certificate had then been fully 
paid, redeemed and retired; provided, however, that the 
delivery of this certificate by the Company to the 
21 said trustee marked cancelled shall be satisfactory 
evidence of its full redemption by the Company. 

The Company is bound to require the owner of the mort¬ 
gaged premises to pay all taxes, assessments and all such 
fire insurance premiums as by the terms of said mortgages 
are required to be paid. 

Any excess of principal or interest collected by the Com¬ 
pany on said obligations and mortgages beyond the amount 
paid by the holder for and the rate mentioned in this cer¬ 
tificate shall belong to the Company. 

This certificate may be assigned by endorsement to take 
effect as to the Company only when such assignment is 
registered on the records of the Company. This certificate 
is not to be negotiable until the certificate endorsed on the 
reverse side hereon has been signed by the trustee under 
said conveyance of trust. 

In Witness Whereof, the name and corporate seal of said 

Company are hereunto signed and affixed this. 

day of.One Thousand Nine Hun¬ 
dred and twenty. 

ARNOLD AND COMPANY 


President 



Secretary 
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Now, Therefore, this Deed of Trust Witnesseth: 

That the Company in consideration of the recited prem- J 
ises and the sum of Ten Dollars lawful money of the United j 
States, receipt of which is hereby acknowledged by it, does 
grant, assign, transfer and set over to the said trustee the 
obligation for the payment of money deposited and to be j 
deposited by the Company with the trustee from time to j 
time as required by the terms of said certificates, together i 
with the rights of the holder of said obligations under the j 
conveyances given to secure the same and referred to in 
said certificate as “mortgages”. 

To have and to hold the same unto and to the use of the j 
said trustees, absolutely; 

In and upon the uses and trusts following, and to I 
22 or for none other, that is to say: j 

First: To secure to the holders of said certificates I 
and to the Company the several guaranties, rights and ! 
privileges given, contained and reserved by and in said 
certificates and to the trustee the full reimbursement with 
interest for money advanced, costs and expense incurred i 
and commissions earned under the terms of this trust. 

Second: Until default in the payment of principal or 
interest or taxes or insurance premiums or other things | 
guaranteed or required to be paid or done by the Company j 
by said certificates, to permit the Company, its successors 
or assigns to receive and apply to its or their own use the ; 
interest, issues and profits or said obligations, to collect I 
and apply the principal thereof and release the mortgages 
securing same and to make the substitutions of obligations! 
and monev as authorized in said certificates and do each; 
and every of the other things therein authorized or re¬ 
served and on the payment of all of said certificates with! 
the interest thereon, together with all sums, if any, ad-l 
vanced or expended by the trustee in respect of this trust 
and upon fulfillment of each and every other obligation' 
arising hereunder or under said certificates, to release andj 
reconvey the said obligations with the rights of the holdei| 
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thereof under the mortgages above mentioned, at the ex¬ 
pense of the releasee, unto the Company, its successors or 
assigns, absolutely; the payments of said certificates to be 
sufficient evidence of the payment of interest thereon. 

Third: Upon default in the payment of principal or of 
any or either instalment of interest on any or either of said 
certificates according to the tenor thereof; or in requiring 
payment of taxes or insurance premiums when due; or in 
having maintained fire insurance as required by said cer¬ 
tificates ; or in payment on demand of any sum or sums ac¬ 
crued to, incurred or advanced by the trustee, its successors 
or assigns on account of and under the terms of this 
23 trust, with interest at six per centum per annum; 

and said default or defaults having continued for 
thirtv davs after written notice thereof bv a holder of anv 
of said certificates or by the trustee, the holder of either 
or any of said certificates may, at his option, declare the 
principal sum of his certificate or certificates due and pay¬ 
able and the trustee acting in the execution of this trust 
shall, upon demand of said holder, 

(a) Collect the principal and interest of said obligations 
or such part thereof as may be necessary, foreclose said 
mortgages, or such of them as may be necessary or sue at 
law or in equity to foreclose the same or to collect said 
obligations with interest in whole or any deficiency remain¬ 
ing after foreclosure proceedings. 

(b) Sell the said obligations or such part thereof as may 
be necessary in the manner and under the terms and condi¬ 
tions herein specified. 

(c) Do either, any or all of the things set out in these 
subparagraphs lettered (a) and (b) in the discretion of the 
trustee, provided that any sale or sales shall be at public 
auction at such time and place and upon such terms and 
conditions with such postponement of sale or resale and 
after such previous advertisement or public notice of not 
less than thirty (30) days as the trustee acting in the execu¬ 
tion of this trust shall deem for the interest of all parties 
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concerned; and, the terms of sale being complied with, 
shall transfer, absolutely, to and at the cost of the pur¬ 
chaser or purchasers, the property, evidence of indebted¬ 
ness or security so sold, such purchaser or purchasers being 
hereby discharged from all liability for the application, 
non-application, or mis-application of the purchase money 
or any part thereof; and shall apply the proceeds derived 
from any and all collections, suits and sales, as follows: 

1st. To pay all prior liens, encumbrances, taxes, 
24 assessments, charges and insurance premiums owing 
on or assessed against said land and premises or said 
obligations and any sums with interest advanced by or for 
the trustee on account thereof or otherwise under the terms 
of this trust; also, all expense, including attorneys’ fees, of 
collection, suit or foreclosure and a trustee’s commission of 

.per centum on the gross amount of said 

proceeds. 

2nd. To the payment of interest due on all of said cer¬ 
tificates then due and unpaid, without preference or priority, 
paying the surplus, if any, to the Company, its successors or 
assigns. And the Company hereby covenants with the trus¬ 
tee, as follows: 

1st. That there is hereby reserved to the Company, its 
successors and assigns, all of the rights and privileges re¬ 
served to it as agent or otherwise in said certificates, sub¬ 
ject to its obligations therein. 

2nd. To warrant the title of the Company to and its right 
to transfer the said obligations and to execute such further 
assurance as may be requisite for vesting title in the trustee 
for the uses and purposes and upon the trusts herein de¬ 
clared. 

It is understood and agreed that the trustee accepts the 
trusts and assumes the duties hereby created and imposed, 
upon and only upon the following terms and conditions, 
to-wit:— 

1st. The recitals of fact herein are made by the Company 
and not by the trustee, who is not responsible for either the 
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validity execution or acknowledgment of this deed nor as 
to the amount or adequacy of the security herein provided. 

2nd. It shall not be the duty of the trustee to file, record 
or renew these presents, to give notice or to do any act to 
continue, extend or supplement the lien hereof; to effect in¬ 
surance or to renew policies therefor; nor to advise as to 
or require the payment of taxes or assessments. The trus¬ 
tee may, however, in its discretion, at the expense of 
25 the company do any or all of the things set out in this 
paragraph or procure the same to be done. 

3rd. The trustee may select and employ in and about said 
trusts and duties suitable agents and attorneys whose rea¬ 
sonable compensation shall be paid by the Company, or in 
default of such payment shall be a charge upon said obliga¬ 
tions and the proceeds there of paramount to said cer¬ 
tificates and the trustee shall not be liable for any neglect, 
omission or wrong doing of any such agents or attorneys, 
reasonable care having been exercised in their selections; 
nor shall it be otherwise answerable save for its own wilful 
negligence and default. 

4th. The trustee shall have a lien upon said obligations 
and security therefor and the proceeds thereof prior and 
paramount to the said certificates for its compensation, rea¬ 
sonable expenses and counsel fees and moneys advanced in 
the performance of said trust powers and duties, or any of 
them, and the Company agrees to pay the same and the 
fiolder of each certificate assents to the priority of such lien. 

5th. The trustee shall be under no obligation or duty to 
perform any act hereunder or to bring or defend any suit 
in respect thereof unless first indemnified to its satisfaction; 
nor shall the trustee be bound to recognize any persons as 
a certificate-holder unless his certificate is submitted to the 
trustee for inspection, if required, and his title satisfactorily 
established, if disputed. 

In Testimony Whereof on the day and year first herein¬ 
before written, the said Company has caused these pres¬ 
ents to be signed with its corporate name by R. H. Arnold, 



its President, attested by John S. Stum, its Secretary, and 
its corporate seal to be hereunto affixed; and does hereby j 
constitute and appoint the said R. H. Arnold its true and | 
lawful attornev in fact for it and in its name to acknowl- ! 
edge and deliver these presents as its act and deed, to the i 
end that the same may be made a matter of record. 

26 By R. H. ARNOLD 

President 


Attest: 

JOHN S. STUM 
Secretary 


i 


ARNOLD AND COMPANY 
Seal 


I, Elizabeth R. Benz, a notary public in and for the Dis- j 
trict of Columbia, do herebv certifv that R. H. Arnold, who I 

• * * J 

is the person appointed and authorized in the Deed of Trust j 
dated the first day of December, A. D. 1925, hereto at-1 
tached, to acknowledge the said Deed of Trust, as the deed 
of Arnold and Company, and who is the President of said! 
Company, personally appeared before me in said District! 
and acknowledged the same to be the act and deed of' 
Arnold and Company. j 

Given under mv hand and notarial seal this fourth dav 

W I 

of December, A. D. 1925. j 

ELIZABETH R. BENZ 
(Notarial Seal) Notary Public. 
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27 Endorsed: Filed Feb 13 1934 Frank R. Cunning¬ 
ham, Clerk. 

Exhibit “C” 

Copy 

United States of America 

Series “A” Certificate No. 2020 

First Mortgage Participation Certificate 
Payment of Principal and Interest 
Guaranteed by Arnold and Company 

Arnold and Company, (hereinafter term the “Com¬ 
pany”) hereby certifies that it has received from Mary B. 
Morey (hereinafter termed the “holder”) the sum of One 
Thousand ($1,000.00) Dollars, in consideration of which it 
hereby assigns unto the holder an undivided interest to the 
extent of said sum, with interest thereon at the rate of Six 
and one-half (6M>%) per centum per annum from date 
hereof, payable on the Fifteenth day of June and Decem¬ 
ber in the certain obligations for the payment of sums of 
money described in and secured by certain first deed of trust 
mortgages on improved real estate (hereinafter termed 
“mortgages”) together with the same interest and right in 
said mortgages, being that proportionate share thereof 
which the amount paid by the holder bears to the principal 
sum owfing thereon. 

To Have and to Hold the same to the holder and to the 
successors, legal representatives and assigns of the holder, 
subject to a conveyance of trust of said obligations by the 
Company to Merchants Bank and Trust Company, Wash¬ 
ington, District of Columbia as trustee (with whom said 
obligations have been and are to be deposited from time 
to time under the terms of said trust) to secure the holders 
of this and other like certificates of the Company, of this 
series, and subject to the terms hereof, all of which are 
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hereby mutually agreed upon between the Company and 
the holder, and in which said conveyance of trust the said 
mortgages, obligations and certificates are designated as 
series “A”. 

The aggregate amount of principal of the certificates of 
this series issued and outstanding shall not at any time ex¬ 
ceed the sum of two hundred thousand dollars and shall not 
exceed the total of the principal of the obligations secured 
by said mortgages deposited with said trustee, in which 
computation no part of any obligation shall be considered 
which may be in excess of sixty per cent of the value of the 
property upon which it is secured. The share assigned by 
this certificate shall be a coordinate lien upon and right in 
said mortgages and obligations with all other certificates of 
this series now or hereafter issued and any share retained 
by the Company. 

The Company hereby guarantees to the holder and to the 
successors, legal representatives and assigns of the holder, 
payment of the principal sum paid by the holder for this 
certificate on June Fifteenth, 1931, and the interest thereon 
mentioned in this certificate at the times hereinabove stated. 
The Company further guarantees that each of said mort¬ 
gages is a valid first lien on a good title of record or good 
title in fee to the property therein described. 

The Company is appointed irrevocably by the holder to 
act exclusively as the agent of any holder hereof, at its own 
expense, as follows: 

To collect, and in its own name to sue for and to receipt 
for the principal and interest secured to be paid by either 
or any of said mortgages or any part thereof (including 
payments which debtors may desire to make and the Com¬ 
pany to receive before they are due) and to cause said mort¬ 
gages to be released of record as to the whole or any 
28 portion of the premises covered by said mortgages 
according to the terms thereof; to collect, sue for and 
receive and settle or compromise the fire insurance in case 
of loss by fire and to exercise every right, option or privi- 
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lege in said mortgages and in any agreements relating 
thereto or in any of them contained and given to any hold¬ 
ers of any obligations secured by any of said mortgages; 
and shall apply the sum or sums so reecived in redemption 
of outstanding certificates in this series which may then 
have matured, either by direct payment to the holder or 
holders or by deposit with the trustee as hereinafter au¬ 
thorized; or if no outstanding certificates shall have then 
matured or if there be left part of said sum after redeem¬ 
ing all such matured certificates, the Company shall make 
such deposit or substitute therefor an equivalent amount 
of obligations of the kind, computed and secured as above 
required; provided, however, that the Company shall have 
the right from time to time to withdraw from said trustee 
under the terms of said trust an obligation or obligations, 
or money not required for redemption of matured cer¬ 
tificates, substituting therefor other like obligations of 
equivalent amount, computed and secured as above re¬ 
quired; provided, that the Company may at any time or 
times substitute for any such obligation, money or obliga¬ 
tions of the United States of equivalent amount. 

This certificate is payable at the place of business of the 
trustee and a deposit by the Company with said trustee of 
the principal sum of this certificate with interest accrued 
thereon to its maturity date at the rate aforesaid as a spe¬ 
cial deposit for the benefit of the holder hereof to be paid 
to him upon the surrender of this certificate shall have the 
same effect as if this certificate had then been fully paid, 
redeemed and retired; provided, however, that the deliv¬ 
ery of this certificate by the Company to the said trustee 
marked “cancelled” shall be satisfactory evidence of its 
full redemption by the Company. 

The Company is bound to require the owner of the mort¬ 
gaged premises to pay all taxes, assessments and all such 
fire insurance premiums as by the terms of said mortgages 
are required to be paid. 
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Any excess of principal or interest collected by the Com¬ 
pany on said obligations and mortgages beyond the amount 
paid by the holder for and the rate mentioned in this cer¬ 
tificate shall belong to the Company. 

This certificate may be assigned by endorsement to take 
effect as to the Company only when such assignment is reg¬ 
istered on the records of the Company. This certificate is 
not to be negotiable until the certificate endorsed on the 
reverse side hereon has been signed by the trustee under 
said conveyance of trust. 

In Witness Whereof, the name and corporate seal of said 
Company are hereunto signed and affixed this Fifteenth day 
of June one thousand nine hundred and thirty. 

ARNOLD AND COMPANY 


(Seal) 


(Signed) R. H. ARNOLD 
President 

(Signed) S. V. PETERFREUND 
Asst. Secretary 


(Endorsed) 

Trustee’s Certificate 

This certificate is one of a series of certificates mentioned 
in the conveyance of trust to the undersigned as trustee and 
referred to therein. 


MERCHANTS BANK & TRUST COMPANY 

By F. P. HARMAN, JR., 

Vice President 
Trustee 

29 (Endorsed) Number 2020 Series “A” First 
Mortgage Participation Certificate Payment of 
Principal and Interest Guaranteed by Arnold and Com¬ 
pany $1,000.00 Per 6M> Cent Principal Due June 15, 1931 
Interest Payable June 15th and December 15th. 
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For Value Received.hereby sell, assign and trans¬ 
fer unto.the within Cer¬ 

tificate, and do hereby irrevocably constitute and appoint 

.Attorney to transfer the said 

Certificate on the Books of the within named Company with 
full power of substitution in the premises. 

Dated.19.. 


In presence of 


(The Signature to this Assignment must correspond with 
the name as written upon the face of the Certificate, in 
every particular, without alteration or enlargement, or any 
change whatever.) 

30 Endorsed: Filed Feb 13 1934 Charles E. Stew¬ 
art, Clerk 

Exhibit “D” 

i 

j Resignation of Federal-American National Bank and Trust 
Company, (Formerly Merchants Bank and Trust Com¬ 
pany ), As Trustee under Two Agreements with Arnold 
and Company, Dated May 31 , 1924 , and December 1, 
1925 . 

WHEREAS, Arnold and Company, Grantor, and the 
Merchants Bank and Trust Company, as Trustee, hereto¬ 
fore entered into two certain agreements under date, re¬ 
spectively, of May 31, 1924, and December 1, 1925; and 
WHEREAS, at the close of business on October 31,1930, 
the Merchants Bank and Trust Company merged and con¬ 
solidated with the Federal-American National Bank, under 
the name of the Federal-American National Bank and Trust 
Company, since which time said latter named institution 
has continued to act as Trustee under the two above men¬ 
tioned agreements; and 
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WHEREAS, the Federal-American National Bank and 
Trust Company has not received its license to continue to 
operate on an unrestricted basis and is now under the con¬ 
trol of a Conservator, for which reason it becomes neces¬ 
sary for it to terminate its business of a fiduciary nature. 

NOW, THEREFORE, the Federal-American National 
Bank and Trust Company does hereby resign as Trustee 
under the two above mentioned agreements, and tenders 
itself ready and willing to deliver to its duly appointed suc¬ 
cessor all of the property held by it as such Trustee. 

IN WITNESS WHEREOF, John Poole, Conservator of 
the Federal-American National Bank and Trust Company, 
has signed these presents in behalf of said institution on 
the 21st day of September, 1933. 

FEDERAL-AMERICAN NATIONAL BANK 
AND TRUST COMPANY 

By JOHN ROOK, 

Conservator. 

31 Endorsed Filed Feb 13 1934 Frank E. 

Cunningham, Clerk 

Answer of Defendant Arnold and Company 

This defendant, Arnold and Company, for answer to the 
Bill of Complaint in the above entitled cause, says: 

1. This defendant admits all of the allegations contained 
in all of the paragraphs of said Bill of Complaint to be true; 
namely, 1 to 16, both inclusive, and consents that all of the 
prayers contained in said Bill of Complaint; namely, 1 to 11, 
both inclusive, may be granted. 

ARNOLD AND COMPANY 

By W L MONKS 

State of Ohio, County of Cuyahoga, ss: 

I solemnly swear that I am the president of Arnold and 
Company, a corporation, that I have read the fore- 
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32 going and annexed answer by me subscribed as such 
and know the contents thereof, that the facts therein 
stated of my personal knowledge are true and those stated 
upon information and belief I believe to be true. 

W L MONKS 


Subscribed and sworn to before me this 6th day of June, 
1934. 


SHIRLEY GOLDMAN 

(Notarial Seal) Notary Public 

My commission expires May 15, 1936. 

33 Endorsed Filed Feb 17 1934 Frank E. 

Cunningham, Clerk. 

Answer of Defendant Cary A. Ilardee, Receiver of the Fed- 
eral-American National Bank and Trust Company. 


Comes now the defendant Cary A. Hardee, Receiver of 
th6 Federal-American National Bank and Trust Company 
and for answer to the bill of complaint herein filed avers as 
follows: 

1. He admits all of paragraph 1. 

2. He is without knowledge of the matters alleged in par¬ 
agraph 2, and neither admits nor denies the same. 

3. He avers that the Federal-American National Bank and 
Trust Company is now in the hands of receiver. 

4. He admits all of paragraph 4. 

5. He is without knowledge, except for records in his pos¬ 
session, to either admit or deny the averments of paragraph 
5, but in so far as the same may be material to his interests 
calls for strict proof. 

1 6-7. He admits the averments of paragraph 7. 

8. The records in his possession show that various first 
mortgage participation certificates Series A and B have 
been countersigned and issued under the deeds of trust re¬ 
ferred to and he believes the amounts stated in the bill to 
be approximately correct. For greater certainty, however, 
if material to his interests he calls for strict proof. 



I 


35 

i 

! 

34 9. He admits all of paragraph 9. 

10. He believes the statements of paragraph 10 to 

be true. 

11. He believes the several matters alleged in paragraph 
11 to be true, but if they be material to his interests calls for 
strict proof. 

12. The defendant is without information and therefore 
neither admits nor denies the allegations of paragraph 12, 
but if material calls for strict proof. 

13. The defendant has no knowledge of paragraph 13, but j 
if the allegations thereof are material calls for strict proof. 

14. The defendant admits that as receiver for the Fed- 
eral-American National Bank and Trust Company, Trus- j 
tee, he is unable to further function in such fiduciary ca- I 
pacitv, and he is without knowledge upon which to admit 
or deny the remainder of the several allegations of para- ! 
graph 14, but if material to his interests he calls for strict j 
proof. 

15. The defendant is without knowledge upon which to 
either admit or deny the averments of paragraph 15. 

16. The defendant admits that as receiver for the Fed- ! 
eral-American National Bank and Trust Company, Trustee, 
he holds certain valuable assets and says that he is without 
knowledge regarding the payments alleged to have been | 
made to the defendant Arnold and Company, and, there- j 
fore, neither admits nor denies the same. 

17. And for further answer to the plaintiff’s bill of com- j 
plaint, this defendant says that he is now’ ready, able and j 
willing to account for and turn over all of the property held 
by him under the said trust agreement upon the payment | 
of the fees due him for his services as particularly set out 
in defendant’s Exhibit A, hereto attached and made a part 
of, in addition to his reasonable expenses and attorneys’ j 

fees as provided in the deed of trust. 

35 Wherefore, the premises considered the defendant J 
prays to be relieved as trustee under the said deed | 

of trust, that the cause be referred to the Auditor of the 


j 




Court to state his account therein, and that upon the state¬ 
ment of the said account he be permitted to turn over to the 
trustee designated by the Court all of the property for 
which he is now accountable as trustee, and that he be there¬ 
upon fully relieved and discharged from any and all fur¬ 
ther duties, obligations and liabilities, by reason of the said 
deed of trust, and that he be allowed reasonable trustees’ 

I 

commission, together with his necessary costs and a reason¬ 
able attorneys’ fee. 

CARY A. HARDEE, 

Receiver Federal-American National Bank 
and Trust Company of Washington. 

HUSTON THOMPSON, 

Southern Building. 

HERBERT S. WARD, 

Southern Building, 

Washington, D. C. 

Attorneys for Receiver. 

District of Columbia, ss: 

I Cary A. Hardee, on my oath, depose and say that I am 
the Receiver for the Federal-Ameriean National Bank and 
Trust Company of Washington, that I have read the fore¬ 
going answer by me subscribed and know the contents there¬ 
of, that the facts stated therein as of - my personal knowl¬ 
edge are true and those stated on information and belief I 
verily believe are true. 

CARY A. HARDEE. 

I 

Subscribed and sworn to before me this 16th day of Feb¬ 
ruary, 1934. 

(Seal) 




JOHN F. GUTHRIDGE 

Notary Public for D. C. 
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36 Endorsed Filed Feb 17, 1934 Frank E. 

Cunningham, Clerk 

Order Appointing Receiver , Accepting Resignation of 

Trustee, etc. 

Upon consideration of the bill of complaint filed in the 
above-entitled cause, the answer of the defendants, Arnold 
and Company and Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, trustee, and 
the resignation of defendant, Federal-American National 
Bank and Trust Company, Trustee, attached to the bill, 
counsel for the plaintiff and the defendant, Cary A. Hardee, 
Receiver of Federal-American National Bank and Trust 
Company, consenting hereto, it is, by the Court, this 17th 
day of February, 1934, Ordered, Adjudged and Decreed as 
follows: 

1. That the resignation of the defendant, Federal Amer¬ 
ican National Bank and Trust Company, as trustee under 

the two deeds in trust attached to the bill of com- 

37 plaint filed in the above-entitled cause, be, and the 
same hereby is, accepted. 

2. That Elhvood P. Morey be, and he hereby is, appointed 

receiver of the defendant, Arnold and Company, with power 
to take over and administer the assets now held bv the de- 
fendants, Federal-American National Bank and Trust 
Company, Trustee, and Cary A. Hardee, Receiver of Fed¬ 
eral-American National Bank and Trust Company, trustee, 
and with power, also, to carry out and perform the duties | 
of the trustee set forth in the two deeds in trust attached to 
the bill, filed herein, as aforesaid, under the direction of this 
Court. ! 

3. That, upon delivery by the defendants, Federal-Amer¬ 
ican National Bank and Trust Company, as trustee, and j 
Cary A. Hardee, Receiver of Federal-American National 
Bank and Trust Company, trustee, to the receiver above 
appointed of all of the assets now held by said defendants, 
and referred to and generally described in the bill of com- 


I 
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i 


i 
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plaint filed herein, said defendants, Federal-American Na¬ 
tional Bank and Trust Company, as trustee, and Cary A. 
Hardee, receiver of Federal-American National Bank and 
Trust Company, trustee, shall be fully released and dis¬ 
charged of and from any and all duties, obligations and li¬ 
abilities by reason of, or arising in connection with, said 
two deeds in trust attached to the bill of complaint, and 
marked Plaintiff’s Exhibits 44 A” and 44 B”. 

4. That the holders of all certificates referred to in said 
Exhibits 44 A” and 44 B” attached to the bill of complaint, 
within the period of six months from the date of this order, 
or within such extended period as the court my hereafter, 

by its order, direct, shall present, to the receiver 
38 hereby appointed, in writing, any and all claims 

which they, or any of them, may have in connection 
therewith. 

5. That, during the pendency of this cause, and perpetu¬ 
ally thereafter, the defendant, Arnold and Company, be en¬ 
joined from collecting any of the items of assets held as col¬ 
lateral in connection with said exhibits A and B attached to 
the bill of complaint, or from substituting any other col¬ 
lateral or collaterals in lieu of those now held in connection 
with said two deeds in trust. 

6. That the defendant, Arnold and Company, be required 
forthwith, to transfer and deliver, to the receiver herein 
appointed, any and all funds collected by it in settlement or 
in part settlement of any of the mortgages or deed of trust 
notes now held by the defendants, Federal-American Na¬ 
tional Bank and Trust Company, as trustee, and/or Cary 
A. Hardee, Receiver of Federal-American National Bank 
and Trust Company, trustee, and, also, to transfer and de¬ 
liver to said receiver any mortgages and/or deed of trust 
notes substituted for any which may have been so paid, or 
partly paid, which the defendant, Arnold and Company, may 
have in its possession, or under its control, belonging to the 
trusteeship referred to in the body of the bill. 
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7. That the defendant, Arnold and Company, be required 
to discover what mortgages and deed of trust notes held by | 
the defendants, Federal-American National Bank and Trust 
Company, as trustee, and/or Cary A. Hardee, Receiver of 
Federal-American National Bank and Trust Company, I 
Trustee, or parts thereof, have been paid to it, said defen¬ 
dant, Arnold and Company, and what mortgages and/or 
deed of trust notes it, said Arnold and Company, now holds 

in its possession belonging to said trusteeship re- 
39 ceived by it in substitution, or in part substitution, 
for any collaterals so paid to it. 

8. That said defendant, Arnold and Company, be en¬ 
joined, during the pendency of this cause, and perpetually j 
thereafter, from transferring and disposing of any funds, 
mortgages or deed of trust notes belonging to said trustee¬ 
ship and now in its possession, or under its control, and that j 
said defendant, Arnold and Company, be required, forth¬ 
with to deliver, to the receiver herein appointed, any and 
all funds, mortgages and deed of trust notes in its posses¬ 
sion, and belonging to said trusteeship. 

9. It is further Ordered that the receiver herein, out of 
the first funds coming into his hands, pay to Huston Thomp¬ 
son, Esq., attorney for the defendant, Cary A. Hardee, Re- | 
ceiver of Federal-American National Bank and Trust Com¬ 
pany, trustee, in full settlement for professional services 
rendered for said defendant in this cause, the sum of $50. 

10. That, out of the first funds coming into the hands of 
the receiver, there be paid to the defendant, Cary A. Har¬ 
dee, receiver of Federal-American National Bank and Trust j 
Company, trustee, the sum of $150., in part settlement for 
services rendered by the trustee under the two deeds in 
trust attached to the bill, and, in addition to said $150, so 
to be paid to him, there shall be transferred and released 
to said defendant receiver, in full settlement for services 
rendered by the trustee under said two deeds in trust, the 
amount now impounded and on deposit in the name of 
Arnold and Company at the Federal-American National 

I 

| 

i 


i 
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Bank and Trust Company, said impounded fund amounting 
to about one hundred and fifty-one dollars. 

11. It is finally Ordered that the receiver herein, 

40 before engaging in his duties as such, shall enter 
into a bond, in the penal sum of $25,000, conditioned 

for the faithful performance of his trust. 

ALFRED A. WHEAT 
Chief Justice. 

We consent: 

HUSTON THOMPSON 
HERBERT S. WARD 

Attorneys for Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, Trustee. 
R. B. BEHREND, 

ELLWOOD P. MOREY, 

Attorneys for Plaintiff, Receiver of Federal-American 
National Bank and Trust Company, Trustee. 

41 Endorsed: Filed Feb 17 1934 Frank E. Cunning¬ 
ham, Clerk. 

Undertaking of Receivers or Trustees 

In the Supreme Court of the District of Columbia 

In Equity No. 56800 

Mary B. Morey 
v. 

Arnold and Co., et al. 

Know all Men by these Presents, That whereas the un¬ 
dersigned Ellwood P. Morey of 917—15th St. N. W. Wash¬ 
ington, D. C. has been duly appointed, by decree of the 
Supreme Court of the District of Columbia made on the 
17th day of February, 1934, in the above-entitled cause 
therein pending, Receiver and required thereby to give an 
undertaking, under seal, in the maximum amount of Twenty 
Five Thousand ($25000) dollars, fixed by the Court, con¬ 
ditioned as by law and said decree required: And whereas 
the condition of this undertaking is that the said Ellwood 
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P. Morey shall well and truly perform his duties as such 
Receiver and in all things obey such order and decree as 
the Court shall make in the premises: 

We, therefore, the undersigned, Ellwood P. Morey as 
principal and United States Fidelity and Guaranty Com¬ 
pany as surety appearing and submitting to the jurisdic¬ 
tion of the Court, hereby undertake for ourselves and each 
of us, our and each of our heirs, executors, administrators, 
successors, and assigns to abide by and perform the decree 
of the Court in the premises, and do further agree that 
upon default by the said principal in any of the conditions 
hereof, the damages, not exceeding the sum aforesaid, may 
be ascertained in such manner as the Court shall direct; 
that the Court may give judgment hereon in favor of any 
person thereby aggrieved against us for the damages suf¬ 
fered or sustained by such aggrieved party and that such 
judgment may be rendered in said cause against all or any 
of us whose names are hereto signed: 

Signed, sealed, and delivered in the presence of— 

Margaretta Campbell 

ELLWOOD P MOREY (Seal) 

UNITED STATES FIDELITY 

AND GUARANTY COMPANY 

(Seal) 

By LOUIS L PERKINS (Seal) 
Its Attorney in Fact 

Surety approved this 17th day of February, 1934. 

ALFRED A WHEAT 
Chief Justice , S. C., D. C. 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

FRANK E. CUNNINGHAM, 
Clerk. 

By CHAS B COFLIN 
Asst. Clerk. 
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42 Memoranda 

April 3 1934 

Receipt of Receiver, Ellwood P. Morey, of assets and 
other property from Federal-American National Bank and 
Trust Company and Cary A. Hardee, Receiver for Federal- 
American Bank and Trust Company, filed. 


May 22 1934 

Report under Equity Rule No. 69 by Ellwood P. Morey, 
Receiver,—cash, $802.75—book value of estate, $66,055.00— 
actual value, approximately, $25,000.00, filed. 


Mav 29 1934 

List and addresses of participation certificate holders of 
Arnold and Company—preferred creditors, Series “A”, 
$16,650.00—Series “B”, $46,300.00—total, $62,950.00, filed. 


43 Endorsed: Filed June 19, 1934 Frank E. Cun¬ 
ningham, Clerk. 

Report of the Auditor 

To the Supreme Court of the District of Columbia: 

The Auditor has examined the report of Ellwood P. 
Morey, Receiver, filed in the above-entitled cause on the 
22nd day of May, 1934, (under equity Rule 69), and respect¬ 
fully reports, as follows: 

1. All the securities reported by said Ellwood P. Morey, 
Receiver, have been examined by the Auditor and found to 
correspond with said report, as amended by affidavit of 
May 29, 1934. 

2. The Auditor has also examined into the correctness or 
incorrectness of the statements of said report, with respect 
to all deposits of money reported, and has found such state¬ 
ments to be correct. 
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3. The Auditor has received a fee of $10.00, for his ser- 

• / . J 

vices in connection with the examination and verification 
of said report. 

Jun 19 1934 

A. LEFTWICH SINCLAIR, j 
Auditor. j 

44 Mary B. Morey, Plaintiff , v. Arnold & Co., 

et al., Defendants, Equity No. 56800. j 

i 

Memorandum 

Petitions of receiver for instructions— 

July 11 1934 j 

August 3 1934 | 

September 12 1934 

January 10 1935 

February 26 1935 

March 20 1935 

April 8 1935 j 

May 11935 

May 15 1935 ! 

September 9 1935 | 

May 21 1937 

June 31937 

July 7 1937 

November 20 1937 

November 29 1939—filed. 

• • • * * • • • • * 

45 Endorsed: Filed Jul 11 1934 Frank E. Cunning- | 
ham, Clerk. 

j 

Order Instructing Receiver j 

1. Upon consideration of the petition of Ellwood P.! 

Morey, Receiver in the above-entitled cause, filed herein on 
the 11th day of July, 1934, it is, by the Court, this 11th day 
of July, 1934, Ordered 


i 

j 

I 
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That said Receiver be, and he hereby is, authorized and 
directed to exchange the mortgage or deeds of trust notes 
specifically referred to in paragraphs Nos. 3 to 6, both in¬ 
clusive, of said petition, for Home Owners’ Loan Corpora¬ 
tion bonds issued by the United States Government, and 
to consent to the release of the present mortgages or deeds 
of trust securing said debts. 

2. With reference to the properties referred to in the 
7th paragraph of said petition, it is further Ordered that 
said Receiver be, and he hereby is, authorized and directed 
to reconvey said properties, by good and sufficient deed in 
fee simple, to said Income Properties Corporation, the 
owner thereof, and to record said deed among the land 
records of Los Angeles County, in the State of California, 
and, also, to return to said Income Properties Corporation 
the sum of $226.77, representing rent received from said 
properties heretofore transmitted by said Income Proper¬ 
ties Corporation to the Receiver. 

3. It is further Ordered that said Receiver be, and he 
hereby is, authorized and directed to make a demand on 
said Income Properties Corporation for the payment of 
said mortgage and deeds of trust notes referred to in said 
7th paragraph, and, in the event same be not paid within 
ten days after such demand, to institute proceedings to 
foreclose the mortgages or deeds of trusts securing the 

notes of said Income Properties Corporation, which 
46 said mortgages and deeds of trust notes are under¬ 
stood to be prior liens on the properties described in 
the 7th paragraph of said petition. 

DANIEL W. O’DONOGHUE 
Justice 

• •••*••••• 
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i 

i 
I 

i 

47 Endorsed: Filed Aug 3 1934 Frank E. Cunning- j 
ham, Clerk. 

Order 

i 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver in the above-entitled cause, filed herein on the 3rd 
day of August, 1934, it is, bv the Court, this 3rd day of 
August, 1934, j 

Ordered that said Receiver be, and he hereby is, au¬ 
thorized and directed to accept Home Owners’ Loan Cor- j 
poration bonds in the sum of $1,250.00 in full settlement 
and discharge of the indebtedness to him as Receiver by 
Charles W. Burns, which said indebtedness is secured by 
mortgage against premises known as 1804 North Pegram 
Street, Charlotte, North Carolina, and said Receiver is 
also hereby authorized and directed to cancel and release 
the mortgage so held by him against said premises upon 
receipt by him of said Home Owners’ Loan Corporation 
bonds in the sum of $1,250.00. 

JTAMES M PROCTOR j 

Justice 

48 Endorsed: Filed Sep 12 1934 Frank E. Cunning¬ 
ham, Clerk. 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver for Arnold and Company, one of the defendants 
in the above-entitled cause, filed herein on the 12th day 
of September, 1934, it is, by the Court, this 12th day of 
September, 1934, Ordered 

That said Receiver be, and he hereby is, authorized to 
accept of and carry out the proposition of settlement offered 
by Jacob Haeberle in connection w T ith the indebtedness due 
by him to the Receiver herein and secured on lot 5, block 
293, improved by premises known as 1917 Fifth Avenue, 
Huntington, West Virginia, in accordance with the terms 

I 


i 
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of the offer contained in a letter addressed bv Jacob 
Haeberle, owner of said property, to said Receiver, and 
attached to and set out in Exhibit A accompanying said 
petition. 

It is further Ordered that said Receiver be, and he hereby 
is, authorized to employ E. H. Lookabaugh, an attorney 
at law at Watonga, Oklahoma, to represent him, said Re¬ 
ceiver, in connection with the foreclosure of the mortgage 
held by said Receiver and secured on lots 16, 17, 18 and 19, 
block 26, in the town of Geary, Oklahoma. 

JENNINGS BAILEY 
Justice 

• ••*•••••• 

49 Endorsed: Filed Jan 10 1935 Frank E. Cunning¬ 
ham, Clerk. 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant, Arnold and Company, filed in the 
above entitled cause on the 10th day of January, 1935, it 
is, by the Court, this 10th day of January, 1935, Ordered: 

1. That said Receiver be, and he hereby is, authorized 
to pay the unpaid taxes and assessments existing against 
the four parcels of real estate located in Los Angeles in 
the State of California, and described in said petition. 

2. That said Reeciver be, and he hereby is, further au¬ 
thorized to pay to R. E. Allen, of Los Angeles, in the State 
of California, the sum of Forty Dollars ($40.00), in settle¬ 
ment of the bill of said Allen for services rendered in ap¬ 
praising said parcels of real estate located in Los Angeles, 
California. 

3. That said Receiver be, and he hereby is, further au¬ 
thorized to continue the services of an attorney in Los 
Angeles, California, in connection with the sale, by fore¬ 
closure proceedings if necessary, of said four parcels of 
real estate located in Los Angeles, California. 
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4. That said Receiver be, and he hereby is, further au¬ 
thorized, if same become necessary, to file equity proceed¬ 
ings in Los Angeles, in the State of California, for the pur¬ 
pose of having ancillary letters of receivership for Arnold 
and Company issued to him. 

50 5. That said Receiver be, and he hereby is, further 
authorized to take any steps that may be necessary 

in order to effectuate the sale of the real estate located in 
the City of Los Angeles, in the State of California, and de¬ 
scribed in said petition, in order to have any and all notes 
held by him and secured on said real estate liquidated. 

6. That said Receiver be, and he hereby is, further au¬ 
thorized to accept the offer of settlement referred to in said 
petition in connection with the mortgage on Lot 1, Block 
48, East Woodward, Oklahoma. 

7. That said Receiver be, and he hereby is, further au¬ 
thorized to accept the offer of settlement referred to in said 
petition in connection with the mortgage on Lot 6, Block 
19, Hartman Addition, Ponca City, Oklahoma. 

8. That said Receiver be, and he hereby is, further au¬ 
thorized to engage the services of E. H. Lookabaugh, at¬ 
torney in Watonga, Oklahoma, for the purpose of institut¬ 
ing foreclosure proceedings to dispose of Lot 3, Block 19, 
Hartman Addition, Ponca City, Oklahoma. 

JESSE C ADKINS 
Justice 

• ••••••••• 

51 Endorsed: Filed Feb 26 1935 Frank E. Cunning¬ 
ham, Clerk. 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant, Arnold and Company, filed in the 
above entitled cause on the 26 day of February, 1935, it is, 
by the Court, this 26 day of February, 1935, Ordered: 
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1. That said Receiver be, and he hereby is, authorized 
to accept the offer made by Grady Risen Company to sell 
the 

Northerly Transverse 50 feet of Lots 12, 13 and 14, part 
of Old Block 289, as shown on the Leete Map of Hunting- 
ton filed in the office of the County Court Clerk of Cabell 
County, West Virginia, 

improved by premises known as 701 Twentieth Street, and 
a shop in the rear known as No. 1951 Seventh Avenue, Hunt¬ 
ington, in the State of West Virginia, at and for the sum of 
$2,800.00, payable $200.00 in cash and a like amount each 
and every six months after date, the deferred portion of 
the purchase money to be secured by first trust on the prop¬ 
erty sold, and to bear interest at the rate of six per cent, 
payable semi-annually, subject to the payment of a com¬ 
mission of $140.00 to said Grady Risen Company. Said 
sale is to be closed in accordance with the terms of the con¬ 
tract of sale, copy of which is attached to the petition of 
said Receiver, filed herein on the 26 day of February, 1935. 

2. It is further ordered that the bond of the Receiver, 

during the second year of his regime, be reduced to 
52 $10,000.00, condition for the faithful performance of 

his trust. 

3. It is finally ordered that said R-eceiver be, and he 
hereby is, authorized to pay the premiums on the policies of 
fire insurance described in the 8th paragraph of said peti¬ 
tion, filed herein on the 26" day of February, 1935. 

O R LUHRING 
Justice 


I 
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53 Endorsed: Filed Mar 5 1935 Frank E. Cunning¬ 
ham, Clerk. 

Undertaking of Receivers or Trustees 
In the Supreme Court of the District of Columbia 
In Equity No. 56800 
Mary B. Morey 
v. 

Arnold & Co., a corporation et al. 

Know all Men by these Present, That whereas the under¬ 
signed Ellwood P. Morey of #1317 - F St NW has been i 
duly appointed, by decree of the Supreme Court of the Dis¬ 
trict of Columbia made on the 17th day of February, 1934, 
in the above-entitled cause therein pending, Receiver, and 
by further order of Court dated February 26,1935 required 
thereby to give a reduced undertaking, under seal, in the 
maximum amount of Ten Thousand dollars, fixed by the 
Court, conditioned as by law and said decree required: And 
whereas the condition of this undertaking is that the said 
Ellwood P. Morey shall well and truly perform his duties 
as such Receiver and in all things obev such order and de- 
cree as the Court shall make in the premises: 

We, therefore, the undersigned, Ellwood P. Morey as 
principal and United States Fidelity and Guaranty Com¬ 
pany as surety appearing and submitting to the jurisdic¬ 
tion of the Court, hereby undertake for ourselves and each 
of us, our and each of our heirs, executors, administrators, 
successors, and assigns to abide by and perform the decree 
of the Court in the premises, and do further agree that 
upon default by the said principal in any of the conditions 1 
hereof, the damages, not exceeding the sum aforesaid, may 
be ascertained in such manner as the Court shall direct; ! 
that the Court may give judgment hereon in favor of any i 
person thereby aggrieved against us for the damages suf¬ 
fered or sustained by such aggrieved party and that such 


i 
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judgment may be rendered in said cause against all or any 
of us whose names are hereto signed: 

Signed, sealed, and delivered in the presence of — 
Martha E. Sutton 


(Signature illegible) 

ELLWOOD P MOREY (Seal) 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 

(Seal) 

By LOUIS L PERKINS (Seal) 
Its Attorney in Fact 

Surety approved this 5th day of March, 1935. 

JOSEPH W COX 
Justice, S. C., D. C. 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

FRANK E. CUNNINGHAM, 
Clerk. 

By ANDREW A HORNER 
Asst. Clerk. 

55 Endorsed: Filed Mar 20 1935 Frank E. Cunning¬ 
ham, Clerk. 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant, Arnold and Company, filed in the 
above entitled cause on the 20th day of March, 1935, it is, 
by the Court, this 20th day of March, 1935, Ordered: 

1. That said Receiver be, and he hereby is, authorized to 
institute foreclosure proceedings in Ponca City, Oklahoma, 
to collect the balance due him as Receiver bv Marv B. 

* V 

Taylor on account of mortgage on Lot 4, Block 19,. Hart¬ 
man Addition to Ponca City, Oklahoma, and to employ E. 
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H. Lookabaugh, attorney in Watonga, Oklahoma, to repre- j 
sent him in such foreclosure proceedings. 

2. It is further ordered that Receiver be, and he hereby 
is, authorized and directed to sell at market price the bonds ! 
of the Home Owners’ Loan Corporation held by him as j 
Receiver, in the total sum of $2,025.00. 

JOSEPH W COX 
Justice 

• • • # * • * * * • ! 


56 Endorsed: Filed Apr 8 1935 Frank E. Cunning¬ 
ham, Clerk. 

’ j 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant, Arnold and Company, filed in the 
above entitled cause on the 8th day of April, 1935, it is, 
by the Court, this 8th day of April, 1935, Ordered: 

1. That said Receiver be, and he hereby is, authorized to 

pay the unpaid taxes and assessments existing against the 

0 

three parcels of real estate located in Ponca City, Okla¬ 
homa, and described in said petition. 

2. That said Receiver be, and he hereby is, authorized 
to engage the services of an attorney in Ada, Oklahoma, 
for the purpose of instituting foreclosure proceedings to 
dispose of Lot 5, and part of Lot 6, Block 110, Ada, Okla¬ 
homa. 

3. That said Receiver be, and he hereby is, authorized to 
engage the services of Messrs. Kennedy & Schramm, at-! 
torneys in Seattle, Washington, to foreclose the mortgage 
on Lot 16, and part of Lot 17, Block 2, Cleopatra Park Ad¬ 
dition to Seattle, in the State of Washington. 

4. That said Receiver be, and he hereby is, authorized to 
engage the services of E. H. Lookabaugh, an attorney inj 
Watonga, Oklahoma, for the purpose of instituting fore-i 


i 

i 

I 

I 

I 
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closure proceedings to dispose of Lot 2, Block 19, Hart¬ 
man Addition to Ponca City, Oklahoma. 

! JAMES M PROCTOR 

Justice 


Memorandum 

April 9 1935 

Report under Equity Rule No. 69 of Ellwood P. Morey, 
Receiver,—book value of estate, $65,055.00—estimated 
value, approximately, $25,000.00—cash, $950.94, filed. 


*•••**•••• 

57 Endorsed: Filed May 1 1935 Frank E. Cunning¬ 
ham, Clerk. 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant, Arnold and Company, filed in the 
above entitled cause on the 1st day of May, 1935, it is, by 
the Court, this 1st day of May, 1935, Ordered: 

That said Receiver be, and he hereby is, authorized to 
accept the offer of $400.00 submitted to him by Messrs. 
Kennedy & Schramm, attorneys, in full settlement of the 
balance due on account of tbe note and mortgage on Lot 16, 
and part of Lot 17, Block 2, Cleopatra Park Addition to the 
City of Seattle, State of Washington, and to pay to said 
attorneys, for their services in securing said offer of settle¬ 
ment, the sum of $20.00. 

1 JAMES M PROCTOR 

Justice 

R. B. BEHREND 
Atty. for Receiver 
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58 Endorsed: Filed May 15 1935 Frank E. Cun¬ 
ningham, Clerk. 

i 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant Arnold and Company, filed in the 
above entitled cause on the 15th day of May, 1935, it is, 
by the Court, this 15th day of May, 1935, Ordered: 

That said Receiver be, and he hereby is, authorized to 
accept payments of $64.00 per month, beginning May 1, 
1935, from Eugenia Davis on account of her indebtedness 
to the Receiver until said Eugenia Davis is able to refinance 
said loan, or until otherwise instructed by the Court, or 
until such time as said Receiver may see fit to proceed with 
foreclosure of the mortgage securing said indebtedness, in 
accordance with order of Court heretofore entered herein, j 
said monthly payments, when and as received, to be ap¬ 
plied first to the interest due on said indebtedness, and the j 
remainder on account of the principal thereof. 

F. DICKINSON LETTS j 

Justice 

• • • • * # • * * • I 

[ 

71 Endorsed: Filed Sep 9 1935 Frank E. Cunning- ! 
ham, Clerk. | 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of defendant, Arnold and Company, filed in the 
above entitled cause on the 9th day of September, 1935, it 
is, by the Court, this 9th day of September, 1935, Ordered: j 

That said Receiver be, and he herebv is, authorized to 
accept the offer of settlement referred to in said petition in 
connection with the mortgage on Lot 1, Block 19, Hartman 
Addition to the city of Ponca City, Oklahoma, according; 


i 

i 
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to the recorded plat thereof, and to execute satisfaction of 
said mortgage. 

ALFRED A WHEAT 
Chief Justice 

*•••#*•••• 

59 Endorsed. Filed June 8, 1935. Frank E. Cun¬ 

ningham, Clerk 

Report of the Auditor. 

To the Supreme Court of the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states, as follows: 

1. This cause was referred to the Auditor, by order of 
March 11, 1935, with authority to state the first account of 
Ell-wood P. Morev, Receiver of the defendant Arnold & 
Company, a corporation, and to make such allowance for ex¬ 
penses, attorneys fees and commissions as to him might 
seem meet and proper. 

2. In pursuance of said order, the Auditor set the case 
down for hearing and the taking of testimonv on Wednes- 
day, April 17, 1935, at 10:30 o’clock, A. M., in the hearing 
room of the Auditor, in the Court House; and at the re¬ 
quest of the attorney for said Receiver, the Auditor, on 

March 27, 1935, mailed notice thereof to each of the 

60 attornevs and certificate holders named in the lists of 
names and addresses attached to this report. 

3. At the time appointed for said hearing, supra, the Au¬ 
ditor proceeded with the hearing and took testimony touch¬ 
ing the subject-matter of the reference. All the testimony 
taken was stenographically reported, and a transcript 
thereof, in typewriting, is returned and filed herewith, pur¬ 
suant to the provisions of Equity Rule 64, paragraph 2, to¬ 
gether with all exhibits, vouchers and papers submitted in 
connection with said testimony. 

4. The said Receiver -was appointed by an order entered 
herein on February 17, 1934, as follows: 
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Upon consideration of the bill of complaint filed in the 
above-entitled cause, the answer of the defendants, Arnold 
and Company and Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, trustee, and 
the resignation of defendant, Federal-American National 
Bank and Trust Company, Trustee, attached to the bill, 
counsel for the plaintiff and the defendant, Cary A. Hardee, 
Receiver of Federal-American National Bank and Trust 
Company, consenting hereto, it is, by the Court, this 17th 
day of February, 1934, Ordered, Adjudged and Decreed as 
follows: 

1. That the resignation of the defendant, Federal-Ameri¬ 
can National Bank and Trust Company, as trustee under 
the two deeds in trust attached to the bill of complaint filed 
in the above-entitled cause, be, and the same hereby is ac¬ 
cepted. 

2. That Ellwood P. Morey be, and he hereby is, appointed 
receiver of the defendant, Arnold and Company, with power 
to take over and administer the assets now held by the de¬ 
fendants, Federal-American National Bank and Trust Com¬ 
pany, Trustee, and Cary A. Hardee, Receiver of Federal- 
American National Bank and Trust Company, Trustee, and 

with power, also, to carry out and perform the duties 
61 of the trustee set forth in the two deeds in trust at¬ 
tached to the bill filed herein, as aforesaid, under the 
direction of this Court. 

3. That, upon delivery by the defendants, Federal-Amer¬ 
ican National Bank and Trust Company, as trustee, and 
Cary A. Hardee, Receiver of Federal-American National 
Bank and Trust Company, trustee, to the receiver above 
appointed of all of the assets now held by said defendants, 
and referred to and generally described in the bill of com¬ 
plaint filed herein, said defendants, Federal-American Na¬ 
tional Bank and Trust Company, as trustee, and Cary A. 
Hardee, receiver of Federal-American National Bank and 
Trust Company, trustee, shall be fully released and dis¬ 
charged of and from any and all duties, obligations and li- 
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abilities by reason of, or arising in connection with, said 
two deeds in trust attached to the bill of complaint, and 
marked Plaintiff’s Exhibits “A” and “B”. 

4. That the holders of all certificates referred to in said 
Exhibits “A” and “B” attached to the bill of complaint, 
within the period of six months from the date of this order, 
or within such extended period as the Court may hereafter, 
by its order, direct, shall present, to the receiver hereby 
appointed, in writing, any and all claims which they, or any 
of them, may have in connection therewith. 

5. That, during the pendency of this cause, and perpetu¬ 
ally thereafter, the defendant, Arnold and Company, be en¬ 
joined from collecting any of the items of assets held as col¬ 
lateral in connection with said exhibits A and B attached to 
the bill of complaint, or from substituting any other col¬ 
lateral or collaterals in lieu of those now held in connec¬ 
tion with said two deeds in trust. 

6. That the defendant, Arnold and Company, be required 
forthwith, to transfer and deliver, to the receiver herein 
appointed, any and all funds collected by it in settlement or 
in part settlement of any of the mortgages or deed of trust 
notes now held by the defendants, Federal-American Na¬ 
tional Bank and Trust Company, as trustee, and/or 

62 Cary A. Hardee, Receiver of Federal-American Na¬ 
tional Bank and Trust Company, trustee, and, also, 
to transfer and deliver to said receiver any mortgages 
and/or deed of trust notes substituted for any which may 
have been so paid, or partly paid, which the defendants, 
Arnold and Company, may have in its possession, or under 
its control, belonging to the trusteeship referred to in the 
bodv of the bill. 

7. That the defendant, Arnold and Company, be required 
to discover what mortgages and deed of trust notes held 
by the defendants, Federal-American National Bank and 
Trust Company, and trustee, and/or Cary A. Hardee, Re¬ 
ceiver of Federal-American National Bank and Trust Com¬ 
pany, Trustee, or parts thereof, have been paid to it, said 



defendant, Arnold and Company, and what mortgages ! 
and/or deed of trust notes it, said Arnold and Company, | 
now holds in its possession belonging to said trusteeship j 
received by it in substitution, or in part substitution, for ! 
any collaterals so paid to it. 

8. That said defendant, Arnold and Company, be en¬ 
joined, during the pendency of this cause, and perpetually j 
thereafter, from transferring and disposing of any funds, j 
mortgages or deed of trust notes belonging to said trustee- ! 
ship and now in its possession, or under its control, and that j 
said defendant, Arnold and Company, be required, forth¬ 
with to deliver, to the receiver herein appointed, any and 
all funds, mortgages and deed of trust notes in its posses- j 
sion, and belonging to said trusteeship. 

9. It is further ordered that the receiver herein, out of the ! 
first funds coming into his hands, pay to Huston Thomp¬ 
son, Esq., attorney for the defendant, Cary A. Hardee, Re¬ 
ceiver of Federal-American National Bank and Trust Com- j 
pany, trustee, in full settlement for professional services 
rendered for said defendant in this cause, the sum of $50. 

10. That, out of the first funds coming into the hands of 
the receiver, there be paid to the defendant, Cary A. Hardee, 
receiver of Federal-American National Bank and Trust 
Company, trustee, the sum of $150.00, in part settlement for j 
services rendered by the trustee under the twro deeds in 
trust attached to the bill, and, in addition to said $150.00, 

i 

so to be paid to him, there shall be transferred and released j 
to said defendant receiver, in full settlement for services! 
rendered by the trustee under said two deeds in trust, the j 
amount now’ impounded and on deposit in the name 
63 of Arnold and Company at the Federal-American Na-! 

tional Bank and Trust Company, said impounded 
fund amounting to about one hundred and fifty-one dollars, j 

11. It is finally ordered that the receiver herein, before 
engaging in his duties as such, shall enter into a bond, in 
the penal sum of $25,000, conditioned for the faithful per-| 
formance of his trust. 
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5. This is the first account of said Receiver and covers 
the period from February 17, 1934, to April 15, 1935. 

6. The Auditor, after due and full consideration of the 
evidence, is stating said account in the schedules annexed 
hereto. 

7. Schedule “A” is a statement of the account of said 
Receiver in connection with the real estate notes embraced 
within the trust designated as Series “A”, and shows a 
balance on hand of $17,057.03. 

8. Schedule “B” is a statement of the account of said 
Receiver in connection with the real estate notes embraced 
within the trust designated as Series “B”, and shows a bal¬ 
ance on hand of $45,602.39. 

9. Schedule “C” is a statement of the general trust ac¬ 
count of said Receiver, and shows a balance on hand of $2,- 
830.63. The evidence adduced is insufficient, in the opinion 
of the Auditor, to justify the allotment of the items included 
in this account, to the specific trusts, except upon a pro 

rata basis. 

64 10. The Auditor finds on the evidence that $750.00 

would be a fair and reasonable allowance to be made 
at this time to said Receiver on account of his services here¬ 
in; and that $500.00, would be a fair and reasonable allow¬ 
ance to be made at this time to Rudolph B. Behrend, on ac¬ 
count of his services as attorney for said R-eceiver. The 
Auditor has accordingly made such allowances in said 
schedules 44 A” and “B”, charging 2/5 thereof in Schedule 
“A” and 3/5 in Schedule “B”. 

11. The attorneys and certificate holders referred to in 
paragraph 2 hereof have been duly notified of the filing of 
this report and of the amounts herein recommended for al¬ 
lowance to said Receiver and his attorney. 

12. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted : 

A. LEFTWICH SINCLAIR. 

Auditor . 


Jun 8 1935 


59 


65 Equity No. 56,800. 

Mary B. Morey, Plaintiff, 
v. 

Arnold and Company, et al., Defendants. 


First Account of Ellwood P. Morey, Receiver of Arnold and | 


Company, as Stated by the Auditor. 


Schedule “A” 



Series “A” Trust 


Dr. 

Real Estate notes secured by first 



trusts, Series “A”, 

$18,137.15 


Payment of note, 

2,028.00 


Interest received on Note, 

122.45 


Insurance refund, 

1.00 


Cr. 

Cost of certified copies of order ap¬ 



pointing Receiver, 


$5.07 

Cost of recording deed, 


1.00 

Appraiser’s fee, 


10.00 

Real Estate taxes, 


321.96 

Special Assessment on real estate, 
Deposit costs, foreclosure proceed¬ 


149.35 

ings, and bank charge for certified 
check, 


75.14 

Forward, 

$20,288.60 

$562.52 

66 Brought forward, 

$20,288.60 

$562.52 

Premiums on insurance 


| 

policies, 


101.05 

Principal of note paid, 


2,028.00! 


Allowance to Ellwood P. 
Morey, on account of com¬ 
pensation for the services 


i 
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rendered by him as Re¬ 
ceiver, $750.00 

Allowance to R. B. Behrend 
on account of compensa¬ 
tion for services rendered 
by him in connection with 
the receivership, as attor- 
nev for the Receiver 500.00 

Auditor’s fee, this reference, 
including the expense of 
reporting and transcribing 
testimony, 100.00 


$1,350.00 

2/5 chargeable to this account, 

Balance on hand, $20,28S.60 

The balance on hand, supra, 
consists of the following: 

Cash, $947.88 

Notes secured on real 
estate: 

Income properties cor¬ 
poration 10,000.00 

O. L. Chancellor, 479.10 

(now Mary B. Taylor) 

C. R. & Kate Flint 5,630.05 

(now R. H. Smithpeter) 

$17,057.03 


67 Schedule “B” 

Series “B” Trust 
Dr. 

Real Estate notes secured by first 
trusts, Series “B”, $47,917.85 


540.00 

17,057.03 


$20,2S8.60 
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1 

Cash received in payment of notes, 

H. O. L. C. Bonds received in settle¬ 

808.13 

( 

ment of notes, 

2,025.00 

1 

Interest on H. 0. L. C. Bonds, 

Cr. 

Cost of certified copies of order ap¬ 

27.79 

i 

1 

! 

! 

pointing Receiver, 


$19.43 

Cost of recording deeds, 


3.00 

Real Estate Taxes, 

Deposit costs of foreclosure proceed¬ 
ings and bank charges for certified 


972.83 

1 

checks, 


140.39 

Appraiser’s fee, 


30.00 

Premiums on insurance, 


213.50 

Taxes, special assessment, 


45.03 

Charges on telegram, 


2.27 1 

Bank charges for transmitting bonds, 


1.39 

Principal of notes paid, 

Allowance to Ellwood P. 

Morey, services ren¬ 
dered by him as Re¬ 
ceiver, $750.00 

Allowance to R. B. Beh- 
rend, Services rendered 
bv him in connection 
with the receivership as 
attorney for the Re¬ 
ceiver, $500.00 


2,938.54 : 

1 

i 

i 

i 

i 

i 

1 

1 

1 

1 

1 

1 

1 

1 

i 

1 

1 


Forward, $1,250.00 $50,778.77 $ 4,366.38 

68 Brought forward, $1,250.00 $50,778.77 $ 4,366.38 

Auditor’s fee, this refer¬ 
ence, including the ex¬ 
pense of recording and 
transcribing testimony, 100.00 


$1,350.00 
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3/5 chargeable against this 
account, 

Balance on hand, 


The aboxe-mentioned bal- $50,778.77 

ance consists of the fol¬ 
lowing : 

Notes secured on real 
estate: 

Eugenia Davis $5,044.24 

Income Properties Cor¬ 
poration, 20,600.00 

Income Properties Cor¬ 
poration, 4,250.00 

C. Ellis Shephard, 440.70 

P. M. and Emma Rick¬ 
man, 577.12 

Joseph T. Anderson, 171.21 

William Pitsenburg 

(Has credit of $1.15) 496.04 

Income Properties Cor¬ 
poration, 13,400.00 $44,979.31 


Bonds, 2,025.00 


$47,004.31 


Less cash deficit, 1,401.92 


69 Schedule “C” 

General Trust Account 


Dr. 

Real Estate Note secured by first 
trust, $2,780.00 

Rents received from real estate, 62.84 

Balance of Arnold and Company in 
banks, 673.75 


810.00 

45,602.39 


$50,778.77 


I 

I 
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Checks for rent from Income Prop¬ 


erties Corporation, 

226.77 

Cr. 


Allowance to Cary A. Hardee as 


compensation for services ren¬ 


dered as trustee, 

$149.41 

Allowance to Herbert S'. Ward as 


compensation for services ren¬ 


dered as attorney, 

50.00 

Premium on bond, 

175.00 

Insurance payments, 

17.90 

Real Estate taxes, 

263.35 

Rent returned to Income Proper¬ 


ties Corporation as per order of 


the Court, 

226.77 

Auditor’s fee, 69th Equity Rule 


Report, 

10.00 

Postage, notary fees, tax on checks, 


etc., 

20.30 

Balance, 

2,830.63 


$3,743.36 $3,743.36 

# • * • 

70 Endorsed: Filed Jul 19 1935 

Frank E. Cunning- 

ham, Clerk. 



Report of the Auditor 


To the Supreme Court of the District of Columbia: 

j 

The Auditor has examined the report of Ellwood P. 
Morey, Receiver of Arnold & Company, filed in the above- 1 
entitled cause, on the 9th day of April, 1935, (under Equity j 
Rule 69), and respectfully reports, as follows: 

All the securities reported by said Receiver, have been 
examined by the Auditor, and found to correspond with 
said report, except the bonds and the $171.21 0. L. Chan- 
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cellor note, which were shown to have been forwarded to 
the situs of the security for- collection. 

The Auditor has also examined into the correctness or 
incorrectness of the statements of said report, with respect 
to the deposits of money reported, and has found such 
statements to be correct. 

The Auditor has received a fee of $10.00, for his ser¬ 
vices in connection with the examination and verification 
of said report. 

1 A. LEFTWICH SINCLAIR 

Auditor. 

72 Endorsed: Filed Apr S - 1936 Frank E. Cun¬ 
ningham, Clerk. 

Petition of Receiver for Instruction 

The petition of Ellwood P. Morey respectfully shows to 
the Court as follows: 

1. He was appointed Receiver of Arnold and Company 
on the 17th day of February, 1934, shortly thereafter quali¬ 
fied as such by entering into a bond in the penal sum of 
$25,000.00, since reduced to $10,000.00 by order of this 
Honorable Court, and is now and has been acting in said 
capacity since his appointment as aforesaid. 

2. He has acquired title to properties in Los Angeles, 
California, as Receiver, through foreclosure proceedings, 
upon which there is now due and payable taxes amounting 
in all to $1,376.43. There are no liens or encumbrances 
against said properties except the said taxes. Said prop¬ 
erties, according to the best information and belief of your 
petitioner, have a fair market value of $30,000.00. 

3. On account of foreclosure proceedings, and payment 
of taxes accrued against other properties acquired by your 
petitioner as Receiver through foreclosure proceedings, 
funds of your petitioner, as said Receiver, now amount to 
the sum of $446.77. It is necessary that said taxes be 
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promptly paid; otherwise, the creditors of said Arnold and 
Company will suffer irreparable loss. 

Your petitioner also has in his possession, as one of the 
assets of said receivership, note of Eugenia Davis, secured 
on all of lot 5, and east ten feet of lot 6 in block 110, on 
which there is a balance due of $6,201.53. 

Wherefore, the Premises Considered, your petitioner 
prays: 

1. That he be authorized to borrow the sum of 
73 $2,500.00 and execute his promissory note, as Re¬ 

ceiver, for that amount, and that said sum of $2,- 
500.00, with interest not to exceed six per cent, be a prior 
lien upon funds coming into his hands as Receiver. 

2. If said loan is obtained from a bank operating in the 
District of Columbia, that Receiver be authorized to de¬ 
posit said note described in the body of this petition as col¬ 
lateral securtv for the payment thereof. 

3. That, if petitioner is unable to obtain said loan at a 
bank operating in the District of Columbia, he may be au¬ 
thorized to loan said $2,500.00 himself to the receivership. 

4. For such other and further relief as to the Court may 
seem just and proper. 

ELLWOOD P MOREY 

Receiver of Arnold and Company 

R. B. BEHREND, 

Attorney for Petitioner 
1317 F St., N. W., 

Washington, D. C. 

District of Columbia, ss; 

I, Ellwood P. Morey, being first duly sworn according to 
law, on oath depose and say that I have read the foregoing 
petition by me subscribed, and know the contents thereof; 
that the matters and things therein contained are true to 
the best of my knowledge, information and belief. 

ELLWOOD P MOREY 
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Subscribed and sworn to before me this 8th day of April, 
1936. 


GERTRUDE B SPAULDING 
(Notarial Seal) Notary Public, D. C. 

•••• 


74 Endorsed: Filed Apr 8—1936 Frank E. Cunning¬ 
ham, Clerk. 


Order Authorizing Receiver to Borrow $2500. 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of Arnold & Company in this cause, filed herein 
on the 8th day of April, 1936, it is, by the Court, this 8th 
day of April, 1936, Ordered that said Receiver be, and he 
hereby is, authorized and empowered to borrow the sum of 
$2500, with interest at six per cent., from any National Bank 
in the District of Columbia which may be willing to make 
said loan, said loan to be a first lien on any and all assets 
belonging to the Receivership, and, in connection with the 
making of said loan with any bank, as aforesaid, the Re¬ 
ceiver herein is empowered to deposit, as collateral security 
for the repayment of said loan, the real estate note referred 
to and described in said petition. 

PEYTON GORDON 

Justice. 

• ••••••••• 


75 Endorsed: Filed Apr 10 1936 Frank E. Cunning¬ 
ham, Clerk. 

Order Authorizing Receiver to Borrow $2500. 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of Arnold and Company in this cause, filed herein 
on the 8th day of April 1936, it is, by the Court, this 10th 
day of April, 1936, Ordered that said Receiver be, and he 
hereby is, authorized and empowered to borrow the sum of 
$2500, wilh interest at six per cent, said loan to be a first 
lien on any and all assets belonging to the Receivership, 
and, in connection with the making of said loan as aforesaid, 
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I 

I 

I 

the Receiver herein is empowerd to deposit, as collateral | 
security for the repayment of said loan, the real estate note 
referred to and described in said petition. This order super- j 
cedes order passed herein April 8, 1936. 

0 R LUHRING 

Justice. 

76 Endorsed: Filed Apr 15 1936 Frank E. Cunning¬ 
ham, Clerk. 

I 

Petition of Receiver for Instruction 

The petition of Ellwood P. Morey respectfully shows to 
the Court as follows: 

1. He was appointed Receiver of Arnold and Company . 
on the 17th day of February, 1934, shortly thereafter quali¬ 
fied as such by entering into a bond in the penal sum of 1 
$25,000.00, since reduced to $10,000.00 by order of this Hon- . 
orable Court, and is now and has been acting in said ca¬ 
pacity since his appointment as aforesaid. 

2. When your petitioner qualified as Receiver and re¬ 
ceived in his possession the notes and mortgages referred 
to in the original petition for appointment of a Receiver of J 
Arnold and Company, and upon investigation of the status 
of the notes secured by first mortgages on properties in 
several states, he learned that in many instances taxes were j 
unpaid for several years, and in some for as many as five j 
years, and that the said notes were all in default. He was j 
unable to make collections to pay up the back taxes, Court 

i 

costs of foreclosure proceedings, and attorneys’ fees. As ' 
a result of his failure so to do, notwithstanding efforts were 
continually being made to do so, and in view of the inabil- j 
ity of petitioner to make sales of the properties under his i 
control, he has been unable to meet the taxes due on prop- j 
erties to which he now, as Receiver, has title through fore- [ 
closure proceedings, in the amount of $2,297.50, which said j 
taxes must be paid by the 20th of April, this year, and if j 


I 
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said taxes be not paid on the 20th instant, said properties 
will be sold and be will have thirty days from date of sale 
to redeem by paying all the taxes due, to wit, $3,080.00, 
and if not redeemed in thirty days, the sale be- 
77 comes final and passes title to purchaser, and the 
creditors of Arnold and Company will suffer irrepar¬ 
able loss. 

3. Said properties consist of lots 16, 17, 18 and 19, in 
block 26, in the town of Geary, Blaine County, Oklahoma, 
improved by buildings rented for stores. 

4. Petitioner further shows to the Court that the time is 
very short in which he can act in connection with the pay¬ 
ment of said taxes. He has in hand at the present time the 
sum of $812.48, which sum he should retain to meet neces¬ 
sary expenses as they may arise in connection with said re¬ 
ceivership, and should have an additional sum of $2,297.50 
to pay said taxes. 

The Premises Considered, petitioner prays as follows: 

1. That an order may be passed in this cause instructing 
the Receiver as to what course he should pursue under the 
circumstances recited in the petition. 

2. That an order may be passed herein, if deemed ad¬ 
visable by the Court, authorizing and empowering the Re¬ 
ceiver to borrow the sum of $2,297.50, being the amount 
necessary to liquidate the taxes against said property. 

3. For such other and further relief as to the Court mav 

•> 

seem meet and proper. 

ELL WOOD P MOREY 

R. B. BEHREXD, 

Attorney for Petitioner , 

1317 F St. N. W. 

Washington, D. C. 

District of Columbia, ss: 

I, Ellwood P. Morey, being first duly sworn according to 
law, on oath depose and say that 1 have read the foregoing 
petition by me subscribed, and know the contents thereof; 
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I 

I 

I 

i 

! 


that the matters and things therein contained are true to 
the best of my knowledge, information and belief. 

ELL WOOD P MOREY 


Subsi 

1936. 


riled and sworn to before me this 15th day of April, 


GERTRUDE B SPAULDING 
(Notarial Seal) Notary Public, D. C. 


78 Endorsed: Filed Apr 15 1936 Frank E. Cunning¬ 
ham, Clerk. 


I 


I 

i 

i 


! 

i 

I 

i 

l 


Order Instructing Receiver. 

Upon consideration of the petition of the Receiver, filed 
herein on the 15th day of April, i.936, it is, by the Court, this 
15th day of April, 1936, Ordered that the Receiver herein 
be, and he hereby is, authorized and empowered to borrow { 
not exceeding $2500, with interest at 6%, and to pay, if 
necessary, a ten per cent, bonus to obtain said loan. Should 
said loan not be obtainable, and same be made by the Re- j 
ceiver personally, which is hereby authorized, no bonus shall | 
be allowed. j 

JESSE C ADKINS 

Justice. 

* # # * # * » * * • j 

i 

79 Memoranda 

April 27 1936 j 

Report under Equity Rule No. 69 of Ellwood P. Morey, j 
Receiver,—book value of estate, approximately, $62,000.00 
—estimated value, $25,000.00—cash as of April 1, 1936, 
$471.77, filed. j 

Second report of Receiver of Arnold and Company— 
April 15,1935-April 1,1936, and each schedule therein, filed. 

* • • • • # * • # • 

I 


| 

j 


I 
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SO Endorsed: Filed Apr 29 1936 Frank E. Cun¬ 
ningham, Clerk. 

Order of Reference 

Upon consideration of the oral motion made by the Re¬ 
ceiver herein, it is, by the Court, this 29th day of April, 
1936, Ordered, That this cause be, and the same hereby is, 
referred to the Auditor of this Court, with instructions to 
state the second account of the Receiver herein. 

PEYTON GORDON 
Justice 

81 Endorsed: Filed May 25 1936 Frank E. Cunning¬ 
ham, Clerk. 

Petition of Receiver for Instructions. 

The petition of Ellwood P. Morey respectfully shows to 
the Court as follows: 

1. That he was appointed Receiver of Arnold & Company 
on the 17th day of February, 1934, shortly thereafter quali¬ 
fied as such by entering into a Bond in the penal sum of 
$25,000, since reduced to $10,000 by order of this Honorable 
Court, and is now and has ben acting in said capacity since 
his appointment as aforesaid. 

2. That petitioner has received an offer from Sallie Tomie 
Line, of Ponca City, in the State of Oklahoma, to purchase, 
at and for the sum of $930, the consideration to be paid in 
cash, all of Lot 2, in Block 19, Hartman Addition to the City 
of Ponca City, Kay County, State of Oklahoma. A sale’s 
contract is attached hereto, marked “Exhibit A” and 
prayed to be read as part hereof. 

3. The above-described real estate is one of the parcels 
which, at foreclosure proceedings, petitioner was compelled, 
in order to protect his trust, to buy in. The balance of the 
principal of the loan originally held against said property 
by the receiver, as of the 15th day of May, 1932, amounted 
to $494.89, and the interest thereon at the rate of 8.85 per¬ 
cent to May 15, 1936, (8.85 percent being the rate said loan 


I 

bore), amounts to $175.16. All of the expenses in connec¬ 
tion with the foreclosure sale amounted to $327.10. 

82 The total cost of said property, to the receiver, there¬ 
fore, with interest as above, amounted to $997.15. 

4. Petitioner also shows to the Court that a commission 
will have to be paid to the broker procuring said Sallie 
Tomie Line as purchaser, the exact amount of which is un¬ 
known at this time, and, in addition, there will be title, re- j 
cording and tax expenses which the receiver will have to 
pay amounting to about $81. 

5. Petitioner believes that it will be in the best interest of 
his trust if the offer received from the said Sallie Tomie 
Line be accepted, as it is very difficult to find purchasers 
for real estate at Ponca City, Oklahoma. 

Premises Considered, petitioner prays as follows: 

1. That a order may be passed wherein, authorizing the 
receiver to accept of the offer of Sallie Tomie Line to pur¬ 
chase the real estate described in the petition, in and upon ! 
the terms set forth in said sales contract. 

2. That petitioner may have such other and further relief 
as the Court may deem meet and proper. 

ELL WOOD P. MOREY 
Receiver, Arnold & Company. 

R. B. BEHREND 
Atty. for Receiver 


District of Columbia, ss: 

I, Ellwood P. Morey, being first duly sworn according to 
law, on oath depose and say that I have read the foregoing 
petition by me subscribed, and know the contents thereof ; j 
that the matters and things therein contained as of my own 
personal knowledge are true, and those stated upon infor-j 
mat ion and belief, I believe to be true. 

ELLWOOD P MOREY 


Subscribed and sworn to before me this 20th day of May, 
1936. ' j 

GERTRUDE B SPAULDING 

Notary Public, D. C. 
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$5 Filed May 25 1936 Frank E. Cunningham, Clerk. 

Order Directing Sale of Lot Two, Block Nineteen, Hartman 
Addition to the City of Ponca City, Kay County, State 
of Oklahoma. 

Upon consideration of the petition of Elhvood P. Morey, 
receiver of Arnold and Company, filed herein on the 25th 
day of May, 1936, it is, by the Court this 25th day of May, 
1936, Ordered that said receiver be, and he hereby is, au¬ 
thorized to accept of the proposition made by Sallie Tomie 
Line to purchase Lot 2, Block 19, Hartman Addition to the 
City of Ponca City, Kay County, State of Oklahoma, at and 
upon the terms recited in the contract of sale attached to 
said petition, and said receiver is hereby further authorized 
to carry out and perform said contract of sale signed by 
said Sallie Tomie Line. 

0 R LUHRING 

Justice. 

• •••••**•• 

86 Endorsed: Filed Jun 9-1936 Frank E. Cunning¬ 
ham, Clerk. 

Order Referring Cause to Auditor 

Upon consideration of the oral motion of Ellwood P. 
Morey, receiver of Arnold and Company, through his at¬ 
torney, it is, by the Court, this 9th day of June, 1936, Or¬ 
dered that this cause be, and the same hereby is, referred 
to the Auditor of this Court with the authority to state the 
second account of said receiver, and to make allowances 
for the receiver’s compensation and for the attorney of the 
receiver. 

0 R LUHRING 

Justice 
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89 Endorsed: Filed Jul 3 - 1936 Charles E. Stew¬ 
art, Clerk. 

Order Ratifying ayid Confirming Sale of Lot 2 Block 19, 

Ponca City, Oklahoma 

Upon consideration of the petition of Ellwood P. Morey, 
receiver of Arnold & Company in this cause, filed herein on 
the 1st day of July, 1936, it is, by the Court, this third day 
of July, 1936, Ordered that the sale and conveyance by said 
receiver to Sallie Tomie Line of Lot 2, in Block 19, in Hart¬ 
man Addition to the City of Ponca City, Kay County, State 
of Oklahoma, be, and the same hereby is, ratified and con¬ 
firmed. 

JESSE C. ADKINS 
Justice. 

#*#*••••*• 

90 Endorsed: Filed Sep 5-1936 Charles E. Stewart, 
Clerk 

Petition of Receiver for Instruction 

The petition of Ellwood P. Morey respectfully shows: 

1. He was appointed Receiver of Arnold and Company 
on the 17th day of February, 1934, shortly thereafter quali¬ 
fied as such by entering into a bond in the penal sum of 
$25,000.00, since reduced to $10,000.00 by order of this Hon¬ 
orable Court, and is now and has been acting in said ca¬ 
pacity since his appointment as aforesaid. 

2. He has acquired title to four properties in Los An¬ 
geles, California; four properties in Geary, Oklahoma, and 
three properties in Ponca City, Oklahoma. Said properties, 
according to the best information and belief of your peti¬ 
tioner, have a fair market value of $30,000.00. 

3. Your petitioner has received letters from the attorney 
representing him in Los Angeles, in foreclosure proceed¬ 
ings, stating that the buildings acquired under foreclosure 
proceedings and located in said City, are in need of repair, 
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and, likewise, he has also received from attorneys repre¬ 
senting him in foreclosure proceedings in Ponca City, and 
in Geary, Oklahoma, letters stating that the buildings lo¬ 
cated in said two cities are in need of repair. Your peti¬ 
tioner believes that it would be for the best interests of the 
creditors of Arnold and Company for him to personally 
inspect the buildings in Oklahoma and in California be¬ 
fore, if at all, making said repairs, in order to determine 
the best course to pursue with reference to said properties. 

4. There is a property in Ada, Oklahoma, on which 
91 your petitioner has a mortgage, past due, amounting 
to, principal and interest, a little over $6,000.00, upon 
which indetbedness there is being paid monthly $64.00. This 
mortgage is on a hospital and the property is tax free. 
Your petitioner believes that if he could interview the 
owner of this property he might succeed in having the 
owner refinance the property, and thereby secure the bal¬ 
ance due him as Receiver. 

5. Your petitioner is in receipt of a letter from his agent 
in Los Angeles stating that the Staunton Avenue property 
caught fire, and estimates from two contractors state 
$750.00 and $780.00, respectively, for restoration of the 
building, and that the insurance adjuster will recommend 
$500.00 towards restoration. 

6. Petitioner has recently sold one of the properties in 
Ponca City, Oklahoma, and he believes that, by a trip to 
Geary and to Ponca City, Oklahoma, in all likelihood, he 
might be able to arrange a sale of said properties. He is 
of the same opinion with respect to the properties in Los 
Angeles, California. 

7. Dealing at long range with said properties through 
attorneys and brokers has not been altogether satisfactory. 
Petitioner believes that, by making a trip to Oklahoma and 
to California, he could expedite a sale of said properties, 
and render the creditors a far greater service than he 
otherwise could. He is willing to make this trip for the 
purposes above named without claiming any compensation 


75 


for his time, provided his actual and necessary travelling 
expenses are paid out of the receivership funds. About | 
three weeks’ time would be required for said inspection j 
tour, and the cost thereof would not exceed $500.00—pos- j 
sibly less. 

The Premises Considered, petitioner prays as follows: 

1. That the Receiver of Arnold and Company may be 
permitted to inspect the properties in the State of Okla- I 
homa and in the State of California at the expense of the 
receivership for his travelling expenses, without additional J 
charge for his time consumed in such inspection. 

2. For such other and further relief as to the Court may 
seem meet and proper. 

ELLWOOD P MOREY 

R. B. BEHREND, j 

Attorney for Petitioner , 

1317 F St. N. W. j 

Washington, D. C. 

* • * • * • # • • • | 

93 Endorsed: Filed Sep 5-1936 Charles E. Stewart, 
Clerk 

Order Instructing Receiver 

| 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver in the above-entitled cause, filed herein on the 5th 1 
day of September, 1936, it is, by the Court, this 5th day of j 
September, 1936, Ordered, j 

That said Receiver be, and he hereby is, authorized to 
make a personal inspection of the real estate belonging to j 
the receivership located in the States of Oklahoma and j 
California, with the understanding that no charge will be 
made for services rendered by him in connection with said 1 
inspection, the actual travelling expenses of the Receiver,; 
however, to be paid out of the receivership. 

It is further Ordered, That said Receiver be, and he 
hereby is, authorized to make the best settlement possible 1 
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in connection with the fire loss to the property located on 
Staunton Avenue, Los Angeles, in the State of California, 
provided that not less than $500.00 be paid by the insur¬ 
ance company covering said loss. 

F DICKINSON LETTS 

Justice 

#•••*••••• 

94 Endorsed: Filed Sep 5 - 1936 Charles E. Stew¬ 
art, Clerk. 

Order Ratifying Report of Auditor 

Upon consideration of the report of the Auditor of this 
Court, filed herein on the 8th day of June, 1935, it is, by the 
Court, this 5th day of September, 1936, Ordered that same 
be, and it hereby is, ratified and confirmed. 

F. DICKINSON LETTS 

Justice 

95 Endorsed: Filed Sep 8 - 1936 Charles E. Stew¬ 
art, Clerk. 

Report of the Auditor 

To the District Court of the United States 
for the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states, as follows: 

1. This cause was referred to the Auditor, by order of 
June 9, 1936, as follows: 

“Upon consideration of the oral motion of Ellwood P. 
Morey, receiver of Arnold and Company, through his attor¬ 
ney, it is, by the Court, this 9th day of June, 1936, OR¬ 
DERED that this cause be, and the same hereby is, referred 
to the Auditor of this Court with the authority to state the 
second account of said receiver, and to make allowances for 
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the receiver’s compensation and for the attorney of the re¬ 
ceiver.” 

2. In pursuance of this order, the Auditor set the case 
down for hearing and the taking of testimony on Wednes¬ 
day, July 29, 1936, at 2:30 o’clock, P. M., in the Court 
House, and at the request of the attorney for the receiver, 
mailed notice thereof to each of the persons named in the 
list of names and addresses, attached to this report, as part 
hereof. 

96 3. At the time appointed for the hearing, supra, 
the Auditor proceeded with the hearing and took tes¬ 
timony touching the subject-matter of the reference. All 
the testimony taken was stenographically reported, and a 
transcript thereof, in typewriting, is returned and filed 
herewith, pursuant to the provisions of Equity Rule 64, 
paragraph 2, together with all exhibits, vouchers and pa¬ 
pers submitted in connection with said testimony. 

4. Mr. Morey’s first account as such receiver was stated 
in the report of the Auditor filed herein on June 8, 1935, 
but which has not yet been approved by the Court. In that 
report the Auditor recommended allowance of $750.00 to 
Mr. Morey and $500.00 to his attorney on account of the 
services rendered by them respectively during the account¬ 
ing period. 

5. Complying with the foregoing order of the Court, the 
Auditor is stating, in the annexed schedules, the said second 
account of Ellwood P. Morey, as receiver of Arnold and 
Company, covering the period from April 15, 1935 to July 
28, 1936, and making recommendations for allowances to 
the receiver, as compensation for his services, and for the 
services of R. B. Behrend, his attorney. 

6. Schedule “A” is a statement of the Series “ A” Trust, 

7 i 

and shows a cash deficit of $3,138.04. 

7. Schedule “B” is a statement of Series “B” Trust and 

shows a cash balance of $7,631.94. 

97 8. And Schedule “C” is a statement of the General 
Trust Fund, and shows a cash balance of $4413.34. 
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9. In view of all the facts and circumstances disclosed, 
the Auditor recommends the allowance of $750.00 to the 
Receiver and $500.00 to Mr. Behrend his attorney, on ac¬ 
count of the services rendered by them, respectively, dur¬ 
ing this accounting period; and that two-fifths of the 
amounts allowed be charged to Series “A” Trust, and 
three-fifths to Series “B” Trust. 

10. The fees recommended for allowance, supra, and the 
Auditor’s fee, are set forth in Schedule “D”, hereof. 

11. The Auditor recommends that the property held by 
the Receiver, both personal and real, be sold; and that the 
receivership be terminated. 

12. The Receiver’s undertaking is in the penalty of $10,- 

000 . 00 . 

13. The persons referred to in paragraph 2 hereof, have 
been duly notified of the filing of this report, and of the 
Respective amounts herein recommended for allowance to 
the Receiver and his attorney. 

' 14. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor. 

«••#•••••• 

98 Second Account of Ellwood P. Morey, Receiver of 
Arnold and Company, as Stated by the Auditor. 

1 Schedule “A” 

Dr. Series “A” Trust 

Balance brought forward from 
Auditor’s report, filed June 
8, 1935, $17,057.03 

Fireman’s fund Insurance 
Company, hail damage to 
Taylor property, Loan 
#159-A 


45.35 
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Overpayment of costs esti¬ 
mated, Loan #246-A, 

Pacific Outdoor Advertising 
Company, rents, Loan 
#143-A, 

Refund from Hamilton Na¬ 
tional Bank, 

Rent collected by receiver in 
Geary, Oklahoma, 

Cr. 

W. D. Greenshields, Ponca 
City, Oklahoma, costs, Loan 
#159-A, 

William A. Monten, costs and 
fee, Los Angeles, California, 
foreclosure proceedings, 
Loan #143-A, 

N. T. Powell, Los Angeles, 
Street Bond assessment, 
Loan #143-A, 

99 Mrs. Blanche Carnahan, 
dividend, 

E. H. Lookabaugh, Watonga, 
Oklahoma, costs and attor¬ 
neys fee, Loan #246-A 

Rent collected by receiver for 
Geary, Oklahoma properties, 
applied to payment of fee to 
E. H. Lookabaugh re Loan 
#246-A, 

Overpayment of costs estimat¬ 
ed, paid E. H. Lookabaugh 
on account of fee, Loan 
#246-A 

William A. Monten, attorney’s 
fee, Loan #143-A, 


10.75 

45.00 

1.00 

373.89 


$ 15.00 


97.03 

141.99 
$ 15.00 

283.95 


373.89 

10.75 

271.93 
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Premium on receiver’s bond in 
Ponca City, Oklahoma, Loan 
#159-A, * 

E. H. Lookabaugh, Ponca City, 
Oklahoma, account fee, Loan 
#246-A, 

William A. Monten, fees in Los 
Angeles foreclosures, Loan 
#143-A, 

Jack Dillon, Geary, Oklahoma, 
insurance, Loan #246-A, 

W. D. Greenshields, Ponca 
City, Oklahoma, balance of 
costs, Loan #159-A, 

T. X. Castles, insurance, Loan 
#159-A, 

William A. Monten, account 
fee, Los Angeles foreclosures 
Loan #143-A 

William A. Monten, taxes on 
Los Angeles properties, Loan 
#143-A: 

1934 $121.50 

1935 114.40 


E. H. Lookabaugh, 1931-1933 
taxes on Oklahoma proper¬ 
ties, Loan #246-A, 

William A. Monten, account 
fee, Los Angeles foreclos¬ 
ures, Loan #143-A, 

Bank charge for wiring funds 
to Oklahoma, Loan 
100 #246-A, 

William A. Monten, re¬ 
imbursement for tax advance 
on Los Angeles property, 


10.00 

50.00 

20.00 

101.05 

29.10 

24.01 

84.17 


235.90 

2,297.50 

72.50 

1.95 

$ .54 


I 
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Julius Goldstein, bonus for 
loan to pay taxes in Geary, 
Oklahoma, Loan #246-A, 
William A. Monten, balance fee, 
Los Angeles foreclosures, 
Loan #143-A, 

Premium on receiver’s bond in 
Los Angeles, Loan #143-A, 

N. T. Powell, 7th annual pay¬ 
ment of street bond assess¬ 
ment, Loan #143-A, 

E. H. Lookabaugh, attorney’s 
fee, Loan #246-A, 

Interest paid Hamilton Na¬ 
tional Bank on loan, charge¬ 
able to this account, 

Amy Goldstein, interest on 
loan, Loan #246-A, 

Credit for Mortgages fore¬ 
closed, 

Cash deficit, 


I 

i 

i 

! 

• i 

i 

I 

180.00 i 

I 

I 

j 

42.00 

i 

2.50 

134.63 

i 

25.00 

I 

i 

i 

i 

5.52 j 

I 

i 

36.00 

i 

16,109.15 

$ 3,138.04 - 

$20,671.06 $20,671.06 


Real Estate belonging to “Series A Trust”: 

Los Angeles, California: Assessed Value for Taxes 

143-A 2636 S. Western Avenue, 

Lot 11, Block 1, 

Charles Victor Hall Tract. $2,500.00 
Geary, Oklahoma: 


246-A 

Lot 16, Block 26 

1,160.00 

n n 

“ 17, 

“ 26 

1,160.00 

it it 

“ 18, 

“ 26 

1,470.00 

it a 

“ 19, 

“ 26 

1,580.00 


Ponca City, Oklahoma: 

159-A Lot 4, Block 19, Hartman Addition 
414 North First Street, 


l 


i 


l 

I 

i 


i 

i 

i 

! 


I 


I 


260.00 
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101 Schedule “B”. 

Series “B” Trust 


Dr. 


Balance brought forward from 
Auditor’s report, filed June 
8, 1935, 

Joseph T. Anderson, payments 
on account, Loan #161-B, 
Eugenia Davis, Account inter¬ 
est, Loan #159-A, 

Wheeling Steel Corporation, 
rents, Loan #141-B 
American Steel Products, 
rents, Loan #141-B 
Kennedy and Schramm, settle¬ 
ment of Loan #146-B 
North British and Mercantile 
Ins. Co., hail damage, Loan 
#163-B 

North British and Mercantile 
Ins. Co., hail damage, Loan 
#160-B 

Amount gained in sale of H. 0. 

L. C. bonds, 

Rents received from foreclosed 
Los Angeles properties, 

Loans #141-B and #166-B, 
Edward F. McNulty, rents, Loan 
#166-B 

Charles E. Moose Co., refund 
on insurance, Loan #166-B 
Edward F. McNulty, rents, 
Loan #166-B, 

American Steel Products Com¬ 
pany, rents, Loan #141-B, 


$45,602.39 

180.81 

704.00 

250.00 

250.00 

380.00 

44.10 

44.10 

21.19 

155.00 

105.00 

3.50 

140.00 

250.00 
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Wheeling Steel Corporation, 


rents, Loan # 141-B, 

250.00 

Rents received, Loan # 142-B, 
Loan from Hamilton National 

18.00 

Bank on Davis Note, 


#132-B, 

1,750.00 

102 Eugenia Davis, interest 


payments, Loan #132-B 

$256.00 

Amount received in purchase 


of Lot 2, Block 19, Hartman 
Addition, Ponca City, Okla¬ 
homa, Loan #163-B 

875.50 


Cr. 

William A. Monten, fees re Los 
Angeles foreclosures, Loans 
#141-B, 142-B, 166-B, 

J. T. Anderson, check returned, 
plus $2.00 protest fee, Loan 
#161-B, 

W. D. Greenshields, Ponca 
City, Oklahoma costs, Loans 
#160-B, 163-B, 

Denver N. Davidson, fee in 
connection with Loan #132-B, 
Los Angeles lighting assess¬ 
ment on 423 S. Witmer 
Street, Loan # 166-B, 

Garage rent, Loan # 166-B, 

C. M. Sanders Realty Co., in¬ 
surance on property, Loans 
#160-B and 163-B, 

Charles E. Moose, insurance 
Loan # 166-B, 

Security First National Bank, 
garage rent, Loan # 166-B, 
William A. Monten, fees re 
foreclosures, 


i 

I 


$2,031.34 


14.10 | 

I 


78.10 | 

j 

50.00 I 


6.06 

20.00 

l 

9.20 

I 

24.50 j 

j 

20.00 i 

i 

I 

I 

21.33 

i 
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William A. Monten, taxes on 
Los Angeles properties, 
1934-1935, Loans #142-B, 
141-B and 166-B, 

Bank charge for sending taxes 
to Los Angeles, 

William A. Monten, reim¬ 
bursement for tax advances, 
Assessment on Lot 20, Resub¬ 
division of Kellar Tract, Los 
Angeles, Loan #142-B 
103 W. D. Greenshields, cost 
of abstract, taxes, etc., 
re sale of propertv, Loan 
#163-B, 

Premium on receiver’s bond in 
Los Angeles, 

W. D. Greenshields, fee and 
commission re sale, Loan 
#163-B 

E. H. Lookabaugh fee, Loan 
#163-B, 

Interest to Hamilton National 
Bank for loan chargeable to 
this account, 

Bank charges for telegram, re 
loan #163-B, 

C. M. Sanders Realty Co. in¬ 
surance, Loan #160-B, 
Credit for securities foreclosed 
or sold, 

Balance, 


1,140.53 

2.86 

2.62 

40.34 

$81.48 

2.50 

110.43 

33.34 

16.60 

.32 

1.93 

39,935.07 

7,631.94 


I 


$51,279.59 $51,279.59 



The above-balance consists of 
the following: 

Note of Eugenia 
Davis, $5,044.24 

Cash, 2,587.70 


$7,631.94 


The above note of Eugenia 
Davis is pledged as collater¬ 
al for a loan of $1,750.00 
made to receiver. 

Other Assets of “Series B 
Trust”: 

Interest due on Eugenia Davis 
Note, 

Real Estate: 


Los Angeles, California: 

141- B 926-932 S. Alameda 
Street, Lots 7 and 8, Weiss 
Tract, 

142- B 4507 Stanton Ave¬ 
nue, Lots 19 and 20, Re¬ 
subdivision of Kellar 

Tract. 

104 166-B 423 S. Witmer 

Street, Lot 22, Block 
“N”, Colina Park Tract. 

Ponca City, Oklahoma: 

160-B Lot 3, Block 19, Hart¬ 
man Addition 416 North 
First Street, 


$1,064.97 

Assessed 
Value 
for Taxes 


5,860.00 


1,620.00 


$4,570.00 


260.00 
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105 Schedule “C”. 

General Trust Account 
Dr. 

Balance on hand as 
shown by Audi¬ 
tor’s report, filed 

June 8, 1935, $2,830.63 

Amount received in 
sale of Roffe prop¬ 
erty: 

Notes $2,330.00 

Net cash 3.00 2,333.00 

Grady Risen Co., 
refund on insur¬ 
ance, 12.61 

Van Fleet Note 
payment: 

Curtail of princi- 
pay, $130.00 

Interest, 8.22 138.22 

Goldstein loan on Van Fleet notes, 1,800.00 


Cr. 


Amount of Roffe Note, 

$2,780.00 

Curtail on Van Fleet Note, 

130.00 

Court costs, Clerk’s fee, 

10.00 

Auditor’s fee, 69th Equity 


Rule Report, 

5.00 

Postage expense, 

25.00 

Grady Risen Co., overpayment 


of rent, 

1.12 

Premium on receiver’s bond, 

50.00 

Balance, 

4,113.34 


$7,114.46 $7,114.46 
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106 The above balance con¬ 
sists of the following: 
Notes of Van Fleet, 

Cash, 


Note: 

The Van Fleet notes are 
pledged as collateral secur¬ 
ity for a loan of $1,800.00 
made to the Receiver. 

107 Schedule “D”. 

Fees Recommended for Allowance by the Auditor 

Fee to Ellwood P. Morey, on account of his 
services as receiver from April 15, 1935 to 
July 28,1936, $750.00 

Fee to Rudolph B. Behrend, on account of his 
services as attorney for the receiver from 
April 15, 1935 to July 28, 1936, 500.00 

Auditor’s fee, this reference, including the ex¬ 
pense of reporting and transcribing testi- 1 

mony, lOO.Ooj 

_ | 

$1,350.00| 

= ^—— 1 i 

Amount chargeable to Series 
“A” Trust, 2/5, $540.00 

Amount chargeable to Series 
“B” Trust, 3/5, 810.00 


$1,350.00 


$2,200.00 

1,913.34 


$4,113.34 

< — — ! 


i 
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108 A. LEFTWICH SINCLAIR 

Auditor Telephone NAtional 0103 

1 District Court of the United States 

For the District of Columbia 

Office of Auditor 

Washington 

Inre: Mary B. Morey, Plaintiff, v. Arnold and Company, 
et al.. Defendants, Equity No. 56,800. 

Please take notice that the report of the Auditor under 
the order of reference made in the above-entitled cause on 
June 9,1936, has been filed with the Clerk of the Court, this 
8th day of September, 1936, and that the amounts of com¬ 
missions and fees recommended in said report are as fol¬ 
lows: 

Allowance to Receiver, $750.00 

Attorney’s fee, 500.00 

A. LEFTWICH SINCLAIR, 
Auditor of the District Court 
of the. United States for the 
District of Columbia 

Dated: September 8, 1936. 
i Above notice mailed as per attached list. JM 
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109 A. LEFTWICH SINCLAIR Telephone 

Auditor National 0103 

District Court of the United States j 

For the District of Columbia j 

Office of the Auditor I 

Washington, D. C. ! 

j 

Mary B. Morey, Plaintiff , 
v. 

Arnold and Company, et al., Defendants. 

i 

Equity No. 56,800. 

Notice of Hearing j 

I 

The above-entitled cause, having been referred to me, the 
undersigned, with authority to state the second account of 
Ellwood P. Morey, as Receiver of the defendant Arnold and 
Company, and to make allowances for the Receiver’s com¬ 
pensation and for the Receiver’s attorney: 

You are hereby notified, that I have fixed and appointed! 
Wednesday, the 29th day of July, 1936, at 2:30 o’clock P.M., j 
as the time and the Auditor’s Hearing Room in the United; 
States Court House, Washington, D. C., as the place for a 
hearing and the taking of testimony touching the subject-; 
matter of the reference. 

A. LEFTWICH SINCLAIR, 
Auditor of the District Court\ 

I 

of the United States for the | 
District of Columbia. 

DATED: Julv 1, 1936. 

I 

The above notice sent as per attached list. 

110 Equity Rule 64 of the Supreme Court of the 

District of Columbia 

Equity Rule 64 

4. Confirmation of Roport of Auditor.—No report of the 
Auditor containing a recommendation for the payment of 
commissions or for attorney’s fees shall be approved, ratij- 


i 

i 

I 
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fied or confirmed by the Court, notwithstanding the failure 
to file exceptions thereto, unless and until there first be filed 
in the cause the written consent to the payment of the com¬ 
missions and of attorney’s fees so recommended by the Au¬ 
ditor signed by the party or parties whose rights or inter¬ 
ests may be affected or diminished in any wise by the allow¬ 
ances aforesaid or by his attorney of record not personally 
interested in said fees or commissions, or unless it be made 
to appear in the cause that there has been mailed to such 
party or to his attorney not personally interested in the 
commissions fees a notice of the reference to the Auditor, 
of the hearings had before him, of the filing of his report, 
and of the amounts of commissions or fees of attorneys rec¬ 
ommended by him. 

The Court, in its discretion, may dispense with the re¬ 
quirement of this rule when it finds that the time, labor, and 
expense of such notice will be disproportionate to the 
amount of the distributive share of a party in interest. The 
provisions of this rule, however, shall not be applicable in 
lunacy cases. 

Equity No. 56,800 May 14 1936 

In re Morey 
v. 

Arnold & Co. et al. 

To the Auditor of the Supreme Court of the District of 
Columbia: 

You are hereby requested to mail notices to the following 
named persons at the addresses given as required by the 
above Rule: 

Name (Mr. Mrs. or Miss) Street and No. Town or City 

See attached list 

ELL WOOD P. MOREY, ESQ., 
917 15th St. N. W. 

R. B. BEHREND 

Attorney for Receiver 
Address 1317 P Street, N. W. 

Washington, D. C. 
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111 Endorsed: Filed April 21 1937. Charles E. Stew- I 

art, Clerk j 

Order Ratifying Report of Auditor 

Upon consideration of the report of the Auditor of this j 
Court, filed herein on the 8th day of September, 1936, it is, 
by the Court, this 21st day of September, 1936, ORDERED ! 
that same be, and it hereby is, ratified and confirmed. 

ALFRED A. WHEAT, 

. I 

Chief Justice, j 

112 Endorsed: Filed Apr 21, 1937 Charles E. Stew-j 
art, Clerk 

i 

Petition of Receiver for Instructions 


The petition of Ellwood P. Morey respectfully shows: ! 

1. He was appointed Receiver of Arnold and Company! 
on the 17th day of February, 1934, shortly thereafter quali-| 
fied as such by entering into a bond in the penal sum of! 
$25,000.00, since reduced to $10,000,00 by order of this 
Honorable Court, and is now and has been acting in said 
capacity since his appointment aforesaid. 

2. That, subsequent to his appointment and qualification 
as Receiver, there was turned over to him by the defendant^ 
Arnold and Company, as additional security for the holdf 
ers of Participation Certificates, note of Thomas I. and 
Grace M. Roffe, bearing date the 4th day of April, 1929, ifi 
and for the sum of $3,500.00 with interest at six per cenjt 
payable semi-annually (maturity date April 4, 1934), said 
note being secured by a first deed of trust on the following 
described property: 

The Northerly Transverse 50 feet of Lots 12, 13, and 14, 
part of Old Block 289, as shown on the Leete Map of Huni- 
ington filed in the office of the County Court Clerk of Cabell 
County, West Virginia, 

improved by premises knowm as 701 Twentieth Street, and 
a shop in the rear known as No. 1951 Seventh Avenup, 
Huntington, in the State of West Virginia. 

3. On or about June 23, 1934, said Thomas I. and Gracie 


i 


I 
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M. Roffe executed and delivered a deed conveying the above 
described real estate to petitioner as Receiver of said Ar¬ 
nold and Company, and title to said property at that time 
was in petitioner, as such Receiver. 

113 4. On the 26th day of February, 1935, petitioner 

informed and advised the Court that he had received 
an offer from Grady Risen Company, realtors of Hunting- 
ton, West Virginia, to sell the above described property for 
him for the sum of $2,800.00, payable $200.00 cash and a like 
amount each and every six months, the unpaid balance to 
bear interest at the rate of six per cent. By an order signed 
by the Court on February 26, 1935, petitioner was author¬ 
ized to accept said offer submitted by Grady Risen Com¬ 
pany, and, subsequent to such acceptance, petitioner re¬ 
ceived the cash payment of $200.00, less expenses of sale, 
and notes for $2,330.00, ($270.00 in taxes having been as¬ 
sumed by the purchaser). 

5. Petitioner further shows that, since the acceptance of 
said offer and the sale of said property, two of said notes 
have been paid by the purchaser, the first in the sum of 
$130.00, and the second in the sum of $200.00, plus interest 
at the rate of six per cent, leaving a principal balance at 
the present time of $2,000.00, together with interest due in 
the sum of $15.00, or a total due of $2,015.00. 

6. That he has received an offer from W. P. Van Fleet, the 
present owner of said property, to pay the sum of $1,800.00 
in full settlement of the balance due on account of said in¬ 
debtedness. 

7. Petitioner believes that it will be in the interest of the 
receivership if he be granted authority to accept the prop¬ 
osition submitted to him by said W. P. Van Fleet. 

8. Petitioner also shows to the Court that he had to em¬ 
ploy counsel to represent him at Huntington, West Vir¬ 
ginia, in connection with the above matter, to whom a rea¬ 
sonable attorney’s fee is due, amounting to approximately 
$180.00. 

THE PREMISES CONSIDERED, petitioner prays as 
follows: 



1. That an order may be passed by this Honorable Court 
authorizing petitioner to accept the offer made by W. P. \ 
Van Fleet to pay the sum of $1,800.00 in full settlement of 
the balance due on the property described in paragraph j 
two of the petition hereto annexed, and for a release of the j 
trust securing said indebtedness. 

114 2. That petitioner may have such other and fur- I 

ther relief as to the Court may seem meet and proper. 

i 

ELLWOOD P. MOREY, 
Receiver of Arnold and Company j 
R. B. BEHREND, * j 

Attorney for Petitioner 
1317 F Street, N. W. 

Washington, D. C. 

i 

District of Columbia, ss: 


I, Ellwood P. Morey, being first duly sworn according 
to law, on oath depose and say that I have read the fore¬ 
going petition by me subscribed, and know the contents 
thereof; that the matters and things therein contained are 
true to the best of my knowledge, information and belief. 

ELLWOOD P. MOREY. 


Subscribed and sworn to before me this 19th dav of April, 
1937. 


GERTRUDE B. SPAULDING, 
(Notarial Seal) Notary Public, D. C. 


I 


l 


115 Endorsed: Filed Apr 21 1937 Charles E. Stew¬ 
art, Clerk 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver, filed herein on the 21st day of April, 1937, it is j 
by the Court, this 21st day of April, 1937, Ordered that j 
said Receiver be, and he hereby is, authorized to settle j 
the balance of the indebtedness due to him and secured on 


i 
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the property described in said petition, at and for the sum 
of $1,800.00. 

Said Receiver is further authorized to pay to the attor¬ 
ney representing him at Huntington, West Virginia, the 
sum of $180.00, in settlement of legal services rendered by 
said attorney for the Receiver. 

JAMES M PROCTOR 
Justice. 

• ••#*• * # • • 




Supreme Court of tljr District of Columbia 


MART B. ID KEY 


w. 

ARNOLD AND COMPANY 


Plaintiff 


No.. 5(5 >.®.P9 


, Defendant 


Equity 


filed 

APR 2 4 1937 


CHARLES C. SMART, Clerk 

REPORT UNDER EQUITY RULE No. 69 

(Report should be died within thirty day* prior to the drat of May In apery year) 


Th. report o( ..WiJSSillJSMt. . , as .RfiQ*lT*r.Di..Anjol4..Ml.pj»apfiay.-. 

appointed by order of Court in the above-entitled case, on the day of.?£$XJNMX__ 19.34., 

respectfully shows: 

That the Estate now consists of the foP.owing property: 

BEAL PROPERTY 



LOCATION 


See statement attaohed hereto. 


ASSESSED valve foe taxes 


SECURITIES 

BEAL ESTATE NOTES SSCUBED ET FUST TBUSTS 


* LOCATION OF PROPERTY 

AMOUNT OF NOTE 

maeir'sname . 

... A if 

date OFjua(|imr / 

Ada, Oklahoma. 

Prln. Bel. 

Huntington, V, Va. " " 

♦10,000.00/ jJJ 

6,044.241'JI 

2,000.00 

Bcfeenla Darla 

V. P. Tan Pleat 
to Thoe. I. Hof 
endoreed by Hof 
without reooora 

14. 

Maroh 15, 1956 

K? 

, Bap*. 22, 1941 

i« 

BONDS 

NAME OF OBLIOOB |j NUMBERS OF BONDS 

AMOUNT OF BOND 

DAT* OF MATUEFTY 

• 

i 

V 0 I 1 


- 

- m 


w 











8T0CKS 


H 


CLASS 

NUMBER OP 

SHARES 

NAME or COMPANY 

CERTiriCATE 

NUMBERS 

'par value 

da i 

1 

1 

1 

1 

1 

1 

1 

1 

1 

NONE 

1 

# 




OTHER SECURITIES 


NONE 


The foregoing securities are deposited as follows: 


SECURITY 


DEPOSITED AT 


IN KAMI 0? 


Van Pleat note* 


Davis note 


Deeds to Los Angd 
safe In his offlq 

Deeds to Ponoa 0 
Fonoa City, Okie 


Deposited with Julios Gbldsteln as seoorlty for $1,800.00 loan. 


Deposited with Hamilton 
of $1,760.00 to Reoelver. 


National Bank as seoorlty for loan 
, Oklahoma, properties are in Reoelver’s 
ty, Oklahoma, propertied are in oostody of W, D. Greenshlelds, Atty., 


les, California, and Qe 
e at 1317 P Street, N. 


«P7« 


All the above M'rorities arj held in my/<JCr name as such .. 


Real estate referred to In the sohedole attaohed hereto is In the name of Sllwood ?• 
Morey, Receiver. 
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CO 

CD 


i 






CASH u of April 1, 1957 f..~ 

ACCOUNT NUMBER 

AMOUNT 



507.51 

.Deposited in Hanflton Rational .. .BANK in 

117.425 

. iZl . 

. the name of _ *USMsO t. . JfertT .a .5tftti7.tr...fif . 

/ Arnold *»* G oraten 7 

.Deposited in ^ ITgtWltol EArihg* *701 fOO.. BANK m 

the name of. JllrojCA.JP.A.JIft^ . . 

.Deposited in.... i ™ Ol4 .“ 1 .. 0 ‘^f.BANK in 



tho name of. 


OTHER PERSONAL ASSETS 

The following are held by rne/us u such....... except u otherwise indicated: 

HOVE 


The penalty of nay bond or undertaking ia $lQ,.QQQAQQA....RftdB0td fro* $95,000.00 5/ Order 9t 
Ooort dated 

It waa filed on the.££.&.. day of..f.tkttVMy..., 19...55* 

The surety is... 

At the time of filing the^aond th of the estate waa $APKr«Lt..$$&.. 900 . 00 | estimated raloe $50,000 


1/Vtm. 


do swear that I/*s have read the foregoing report signed by me/SSand know the contents thereof, end that the facto 
therein stated are true. 


Full addrees: 


.. 

..RflQait«r..of..AxaolA.MA.O/MWAnj.. 


Room 810, ioerioan Bldg. 

******* ••••••*•••••••••••• -ITinillllUT.TIIl ■~wr~aw 

l31?..g..atmel^-JL>.A^-.TMhlngtoa, P> .9 • 


Subscribed and sweyn to boforo me this 


‘r#..... day of. J 


Rotary BAblio, 0. 0. 
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I 

i 

i 

i 

122 Endorsed: Filed May 21 1937 Charles E. Stew¬ 
art, Clerk ! 

Order Directing Sale of Lot Four, Block Nineteen, Hart - i 
man Addition to the City of Ponca City f Kay County, j 
State of Oklahoma. | 

j 

Upon consideration of the petition of Ellwood P. Morey, j 
Receiver of Arnold and Company, filed herein on the 21st 
day of May, 1937, it is, by the Court, this 21st day of May, j 
1937, Ordered 

That said Receiver be, and he hereby is, authorized to j 
accept the proposition made by Oscar V. Mamigonian to i 
purchase Lot 4, Block 19, Hartman Addition to the City of 
Ponca City, Kay County, State of Oklahoma, at and upon j 
the terms set out in the contract attached to said petition,' 
and said Receiver is hereby further authorized to deliver a 
deed in fee simple to said Oscar V. Mamigonian for said 
property, upon compliance by him with the terms of sale,' 
and to pay to W. D. Greenshields, the lawyer representing 
him in Ponca City, Oklahoma, for procuring said Oscar VJ 
Mamigonian as purchaser of said property, and for other 
legal services in connection therewith, the sum of $75.00 ;i 
and it is further hereby ordered that the order of ratifica¬ 
tion passed herein May 18,1937, be, and the same hereby is, 
vacated. 

JAMES M PROCTOR | 

Justice. 

i 

i 

* # • «i 

123 Endorsed: Filed Jun 3 - 1937 Charles E. Stewj 
art, Clerk 

j 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey^ 
Receiver of Arnold and Company, filed in the above-entitled 
cause on the 3rd day of June, 1937, it is, by the Court, this 
3rd day of June, 1937, 

I 

l 

I 

I 

I . 


i 

I 

I 

I 
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Ordered 

That said Receiver be, and he hereby is, authorized to 
accept the offer of Eugenia Davis for the payment in full 
of the mortgage against the property described in said pe¬ 
tition at a discount of ten per cent of the total amount due, 
and to release said mortgage upon the payment to him of 
the sum of $5,631.91, and to pay to Denver X. Davison, at¬ 
torney in Ada, Oklahoma, for his services in connection 
with said Eugenia Davis loan, the sum of $200.00. 

JAMES M PROCTOR 

Justice. 

124 Endorsed: Filed Jul 7 - 1937 Charles E. Stew¬ 
art, Clerk 

Order 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver of Arnold and Company, filed herein on the 7th 
day of July, 1937, it is, by the Court, this 7th day of July, 
1937, Ordered, 

That the order passed herein on the 21st day of May, 
1937, authorizing the sale of Lot 4, Block 19, Hartman Ad¬ 
dition to the City of Ponca City, Kay County, Oklahoma, at 
and for the sum of $550.00, to Oscar V. Mamigonian, and 
authorizing said Receiver to execute and deliver a deed in 
fee simple to said Oscar V. Mamigonian for said property, 
and to pay to W. D. Greenshields, the attorney represent¬ 
ing said R-eceiver in Ponca City, Oklahoma, the sum of 
$75.00, be, and the same hereby is, vacated. 

JOSEPH W COX 

Justice. 

• ••*•• * # * • 
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125 Endorsed: Filed Jul 8 - 1937 Charles E. Stew¬ 
art, Clerk 

Report of the Auditor 

To the District Court of the United States for the District 
of Columbia: 

In the matter of the report of Ellwood P. Morey, Re¬ 
ceiver, filed in the above-entitled cause on the 24th day of ! 
April, 1937, (under Equity Rule 69), the Auditor respect- ! 
fully reports, as follows: ! 

1. That all the securities reported by said Receiver have j 
been examined by the Auditor and found to correspond with | 
said report, except that it was shown that the W. P. Van 
Fleet note for $2,000.00 had been settled for $1,800.00, and I 
that the proceeds had been deposited to the credit of the j 
trust. 

2. That the Auditor has also examined into the correct- J 
ness of the statements of said report, with respect to all j 
deposits of money stated in said report as existing when j 
the report was filed, and has found such statements to be i 
correct. 

I 

3. That the Auditor has received a fee of $5.00, for his j 
services in connection with the examination and verifica-l 
tion of this report. 

A. LEFTWICH SINCLAIR j 
Auditor. ! 

i 

I 

127 Endorsed: Filed Mar 29 1938 Charles E. Stew-! 

art, Clerk j 

Report of the Auditor j 

To the District Court of the United States for the District 
of Columbia: 

i 

The Auditor, for report in the above-entitled cause, ref 

spectfully states, as follows: j 

i 

i 

I 

• l 

I 


i 
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1. This cause was referred to the Auditor, by order of 
November 13, 1937, with instructions to state the account 
of the receiver, Ellwood P. Morey, including the account 
rendered to said receiver in connection with the properties 
belonging to the receivership and located at Los Angeles, 
California and to make such recommendations as to the 
Auditor might seem meet and proper, regarding allowances 
to the receiver and to his attorney for services rendered by 
them. 

2. In pursuance of the reference, the Auditor put the 
case down for hearing on Monday, January 24, 1938, at 
10:00 o’clock A. M., at the Auditor’s hearing room in the 
Court House, and mailed notices thereof to the persons 
named in the list of names and addresses attached to the 
Auditor’s report on said receiver’s second account, filed 
September 8, 1936; and at that time the Auditor proceeded 

with the hearing, and took testimony touching 
128 the subject-matter of the reference. All the testi¬ 
mony was stenographicallv reported and a transcript 
thereof, in typewriting, is returned and filed herewith, pur¬ 
suant to the provisions of Equity Rule 64, paragraph 2, 
together with all exhibits, vouchers and papers submitted 
in connection with said testimony. 

3. This is the third account of said receiver, and covers 
the period from August 1, 1936 to October 1, 1937. 

4. Complying with the directions of the Court, supra, the 
Auditor is stating, in the annexed schedules, the account of 
said Ellwood P. Morey, as receiver of Arnold and Com¬ 
pany, including the account rendered to him in connection 
with the properties belonging to the receivership and lo¬ 
cated at Los Angeles in the State of California, and making 
recommendations as to allowances to said receiver and to 
his attorney for services rendered by them. 

5. Schedule “A” is a statement of the Series A Trust, 
and shows a cash deficit of $3,662.21. 

6. Schedule “B” is a statement of the Series B Trust, 
and shows a cash balance of $7,880.18. 
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7. Schedule “C” is a statement of the General Trust 
Fund, and shows a cash balance of $1,630.21. 

8. Schedule “D” is a statement of the account rendered 

to said receiver in connection with the properties belong¬ 
ing to the receivership and located at Los Angeles, in the 
State of California, and shows a balance due to William A. ! 
Monten of $384.31. j 

9. In his last report herein, filed September 8, 1936, and 

approved by the Court September 21,1936, the Audi- 
129 tor recommended that the property held by the re- j 
ceiver be sold and that the receivership be termi¬ 
nated. That recommendation is now T renewed. The prop¬ 
erty referred to is listed and described in the “Report on 
Properties owned by Receiver of Arnold and Company”, 
attached hereto. j 

10. The position of the receiver with respect to the sug¬ 

gested sale of the property and the termination of the re¬ 
ceivership, is shown by the following extracts from his tes¬ 
timony: (See Testimony, Vol. 1, pp. 9-10, 25-27) j 

The Auditor. Well, it is costing a good deal of money 
to continue the receivership? | 

The Witness. Yes; I know. 

The Auditor. Taking into consideration the expenses of 1 
the receivership and the low rental that is being received , 
for the property, what would you say as to the advisability ! 
of disposing of it and winding up the receivership ? 

The Witness. Well, I would be glad to do it. j 

The Auditor. What would you say as to the advisability 
of it! | 

The Witness. I don’t think it is advisable at all. 

The Auditor. You do not? 

The Witness. No, sir. I am interested in this receiver- j 
ship personally. The first certificate that was sold on this | 
proposition of the Arnold Company, No. 1, I bought for 
$1,000, and I still have it, and I am anxious—it is in the 
name of Mrs. Morey—I am anxious to realize something on i 
that certificate, and I think I can do it. It may be within 


i 

i 

i 
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six months, or it should be within a year that I can make a 
turn. And one of the most prominent lawyers in Los 
Angeles, a friend of mine—he was here some six months 
ago at my office, and I talked wdth him about it, and he 
knows Los Angeles—and it was his judgment that it ought 
not to be put on the market until the market was better. 
And after viewing the property myself I am of that firm 
opinion, that wre ought not to try to force a sale. I realize 
the fact that the receivership ought to be closed up, but I 
think it would be fatal to it if we put the property up at 
auction. These sharp shooters would do some pretty sharp 
shooting. 

• • • 

The Witness. I want to emphasize my thought 
130 about the early disposition of this property there in 
Los Angeles, and in Oklahoma, because I think it 
will be fatal to realizing anywhere near wffiat the market 
value of the property is. I am as anxious to get rid of it 
as the creditors are anxious to get their money, because 
there has been a terrific amount of detail to look after, and 
I think I have showm my good faith in trying to protect the 
creditors. I think it has been called to your attention that, 
in order to save some of this property, that I have person¬ 
ally borrowed, as receiver, but, in order to get the money 
I had to put up quite a few’ bonds. 

By Mr. Behrend:’ 

Q. Of your own ? A. Of my owm. 

The Auditor. I remember that. 

The Witness. Over $3,000. And I do not claim any 
credit for that. I was able to do it. I thought it w T as my 
duty to do it for the protection of these creditors, and I 
did it, and I saved the property. Of course, I paid myself 
back. 

By Mr. Behrend: 

Q. What is the total amount to participate in the out¬ 
standing participation certificates A. Well, I couldn't 
answer that definitely. 
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Q. Approximately. A. Because there is interest and ac¬ 
cumulations there. 

Q. I mean, the principal amount. A. I think around be¬ 
tween $70,000 and $80,000, and if I force a sale of these 
properties at the present time, I doubt whether I would 
realize 20 per ^*ent of the market value. 

Q. Do you think it would be policy at this time to under¬ 
take the payment of a small dividend to the outstanding 
holders, say, of about five per cent? A. No; I don’t think 
so. because there will be taxes coming due. 

The Auditor. Well, you have $5,000 on hand. 

The Witness. Yes, sir. 

The Auditor. Is that drawing any interest? 

The Witness. No. 

The Auditor. You are not receiving any interest on it? 

The Witness. No. But this is the first time I have been 
in shape where I could see my way clear not to be em¬ 
barrassed by being called on for back assessments and back 
taxes. 

11. With reference to the allowances to be made to the 
receiver and his attorney for services rendered by them 
since the last accounting, the Auditor recommends that the 
receiver be allowed the sum of $500.00 at this time, on ac¬ 
count, and that his attorney be allowed the sum of $250.00; 
and that further allowances for receivership and attor¬ 
neys fees be deferred until the receivership has termi¬ 
nated. 

131 12. The Auditor makes a charge of $100.00 as a 

fee for his services under this reference, including 
the expense of reporting said testimony. 

13. The fees recommended for allowance, supra, are set 
forth in Schedule “E” hereof and it is recommended that 
2/5 of the total amount of the fees be charged to the Series 
A Trust, and that 3/5 be charged to the Series B Trust. 

14. The Receiver’s undertaking is in the penalty of 

$ 10 , 000 . 00 . 
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15. The persons referred to in paragraph 2 hereof have 
been duly notified of the filing of this report, and of the 
respective amounts herein recommended for allowance to 
the receiver and his attorney. 

16. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor. 


132 Third Account of Ellwood P. Morey, Receiver of 
Arnold and Company, Covering the Period from 
July 28, 1936 to October 1, 1937, as Stated by the 
Auditor. 

Schedule “A” 

Series A Trust 


Pacific Outdoor Advertising 
Company, rents, Loan 
#143-A, 

Rebate on insurance, Loan 
#246-A 

Rents collected by Receiver in 
Geary Oklahoma, on prop¬ 
erties representing Loan 
#246-A 

Amount advanced personally 
by Receiver to pay account 
Goldstein loan #246-A 

Rent from property in Ponca 
City, Loan #159-A, 

Cr. 


$ 70.00 

4.67 


340.55 


1,073.55 

41.00 


Deficit as shown in last Audi¬ 
tor’s report, filed September 

8,1936, $3,138.04 
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Loan #246-A 

Balance attorney fee 
to E. H. Lookabaugh, $39.36 


Interest on loan, 27.00 

Payment on account 
of interest of loan 29.90 

Insurance, 46.69 

Ellwood P. Morey, 
payment of his loan 
to receivership, 1,073.55 

133 Loan #143-A 

Annuel Street bond 
assessment, $127.26 

Recording Commis¬ 
sioner’s deed, 2.00 


Loan #159-A 

Commission on rents 
collected, 2.05 

Balance attorney’s fee 
to W. D. Greenshields, 66.66 
Taxes, 1935-1936 66.14 

Balance attorney fee 
to E. H. Lookabaugh, 33.33 


Fees recommended for 
allowance in last re¬ 
port of the Auditor 
filed September 8, 

1936, $1,350.00 

Amount thereof 
charged to Series A 
Trust, 540.00 


i 

i 

i 


i 


1,2X6.50 


$ 129.26 

I 


168.18 


540.00 


i 

I 


$810.00 
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Deficit $3,662.21 

$5,191.98 $5,191.98 

Deal Estate belonging 
to Series A Trust: 

143-A 2636 S. Western Avenue, 

Lot 11, Block 1, 

Charles Victor Hall Tract, 


Los Angeles, California $2,500.00 

246-A Lot 16, Block 26 1,160.00 

“ 17, “ 26 1,160.00 

“ 18, “ 26 1,470.00 

“ 19, “ 26 1,580.00 

Geary, Oklahoma 
159-A Lot 4, Block 19, 

Hartman Addition, 

414 North First Street, 

Ponca City, Oklahoma 260.00 


$8,130.00 

134 Schedule “B” 

Series B Trust 
Dr. 

.balance as shown in the last re¬ 
port of the Auditor, filed 
September 8, 1936, $7,631.94 

Rents collected: 

166-B $520.00 

141- B 1,537.50 

160-P 87.50 

142- P. 100.00 

- 2,245.00 


Payment in full of principal 
and interest, loan 132-B 


6,199.16 
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i 


Deficiency judgment less 50% 
collection charge to Green- 
shields, 163-B 

Amount received from insur¬ 
ance company for damage to 
property by fire, 142-B 

Cr. 

Note of Eugenia Davis paid, 

Loan 166-B 

Garage rent for ten¬ 


ant, $70.00 

Lighting assessment, 10.07 

Recording Commis¬ 
sioner’s deed, 2.00 


Loan 160-B 

Commission on rents, $ 4.37 
Repairs to property, 4.87 
Taxes 1936 74.88 


Balance, attorney fee 

to W. D. Greenshields 66.66 
Balance attorney fee 
to E. H. Lookabaugh 33.33 
Insurance, 4.10 


Loan 163-B 

Expenses in connec¬ 
tion with this prop¬ 
erty deducted by 
Greenshields out of 
rents held by him, 


I 

i 


25.00 

600.00 


$5,044.24 


82.07 


188.21 


i 


5.81 


I 


I 


i 

I 


i 


i 
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135 Loan 142-B 

Repairs account of 
damage by fire, $600.00 

Street bond assess¬ 
ment, 37.01 

Recording commis¬ 
sioner’s deeds, 2.00 

Insurance, 10.50 


Payment of principal and in¬ 
terest of loan from Hamilton 
National Bank, 

Attorney’s fee, Loan #132-B 
Recording Commissioner’s 
deeds Loan #141-B 
Fees recommended for 
allowance in last re¬ 
port of the Auditor, 
filed September 8, 


1936, 

$1,350.00 

Amount 

thereof 

charged to Series B 

Trust, 

810.00 

Balance, 

$ 540.00 


$16,701.10 

Real Estate belonging 
to Series B Trust: 

141-B 926-932 S. Alameda 
Street, Lots 7 and 8, 

Weiss Tract, 

Los Angeles, California $5,860.00 


$ 649.51 

1,839.08 

200.00 

2.00 


810.00 

7,880.18 

$16,701.10 
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142-B 4507 Stanton Avenue, 

Lots 19 and 20, Resub¬ 
division of Kellar 
Tract, Los Angeles, 

California 1,620.00 

166-B 423 S. Witmer Street, 

Lot 22, Block N. Colina 
Park Tract, 

Los Angeles, California 4,570.00 

160-B Lot 3, Block 19, Hartman 
Addition, 416 North 
First Street, 

Ponca City, Oklahoma 260.00 

136 Schedule “C” 

General Trust Account 
Dr. 

Balance as shown by last re¬ 
port of the Auditor, filed 
September 8, 1936, $4,113.34 

Payment on account of Van 
Fleet Notes 2,000.93 

Cr. 

Auditor’s fees, for reports un¬ 
der Equity Rule 69, 

District of Columbia, personal 
taxes, 

E. V. Townshend, Attornev’s 
fee in settlement of Van 
Fleet Loan, 

Premium on receiver’s bond, 

Goldstein loan paid in full, 

Curtail, Van Fleet notes, 

Allowance for loss on Van 
Fleet notes, 

Balance in cash, 

$6,114.27 


i 

I 

| 

i 

i 

I 

I 


I 

I 

l 

I 

i 

i 


$ 10.00 i 

j 

244.06 

i 

i 

I 

180.00; 

50.00; 

1,800.00 

2,ooo.oq 

i 

i 

200.(xi 

1,630.21 

* | 

I 

-j- 

$6,114.27 

I 

! 

i 

i 







112 


137 Schedule “D” 

Account Rendered to Said Receiver in Connection with the 
Properties Belonging to the Receivership and Located 
at Los Angeles, California 

Dr. 

Amounts sent to William A. 

Monten, Los Angeles, Cali¬ 
fornia by Receiver for gen¬ 
eral purposes, $3,488.71 

Fees paid to Mr. William A. 

Monten for his services in 
connection with foreclosure 
actions, 2,243.47 

Balance of rents due receiver 
from Mr. William A. Mon¬ 
ten, 29.40 

Balance unexpended fire insur¬ 
ance money 10.40 

Cr. 


Advances and costs in Curtis 
v. Arnold and Company, $ 23.98 

Taxes and assessments on real 
estate, 2,329.83 

Fees re mortgage foreclos¬ 
ures, 2,762.77 

Sidewalk repair, Wilmer Street 
property 24.34 

Restoration of Stanton Avenue 
property, 589.60 

Supervision of restoration of 
Stanton Avenue property 58.96 

Rental commissions 289.81 

Legal services re tenant Col¬ 
lections, 10.00 
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Legal services re adjustment 

of fire loss, 60.00 

Incidental expenses, 7.00 

Balance due and owing to Wil¬ 
liam A. Monten by Receiver 384.31 


$6,156.29 $6,156.29 


138 Schedule “E” 


Fees and Expenses Recommended for Allowance by the 

Auditor 


Fee to Ellwood P. Morey, on 
account of his services as re¬ 
ceiver from July 28, 1936 to 
October 1,1937, 

Ellwood P. Morey, expense of 
trip to Oklahoma and Cali¬ 
fornia re inspection of prop¬ 
erties, (See order of Septem¬ 
ber 5,1936) 

Fee to Rudolph B. Behrend, on 
account of his services as at¬ 
torney for the receiver from 
July 28, 1936 to October 1, 
1937 

Auditor’s fee, this reference, 
including the expense of re¬ 
porting the testimony, 


$ 500.00 


350.33 


250.00 


100.00 


$1,200.33 
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139 Endorsed: Filed with the Auditor Mar 11 1938 
District Court of the U. S. for the District of Colum¬ 
bia. 

1 Equity #56,800 

Report on Properties Owned by Receiver of Arnold and 

Company 

Los Angeles, California: 

#141-B Lots 7 and 8, Weiss Tract. 926-932 South Ala¬ 
meda Street. 

Each 40 foot frontage on Alameda Street. Ex¬ 
tending to the rear eastwardly and diagonally 130 
feet to a 15 foot alley. 

Improvements: Wood frame truss roof corrugated 
metal building, roofed with wood and roofing 
paper, and with cement floor, covering entire area 
of both lots. Appraised value of lots and improve¬ 
ments, $10,000.00. 

1 Taxes: 1936 and 1937 paid Feb. 12, 1938, $434.39. 

No assessment. 

Rental: Formerly both sides rented; both now va¬ 
cant. 

Wheeling Steel Co., @ $62.50 a month, then $75.00 
a month, vacated premises May 1, 1937. 

American Steel Products Co., same rental, vacated 
November 1,1937. 

#142-B Lots 19 and 20, Resubdivision of Kellar Tract. 
4507 Staunton Ave. 

Two lots lying back to back. Lot 19 is 132 feet 
deep and fronts 50 feet on Staunton Ave. Lot 20 
is 131 feet deep and fronts 50 feet on Long Beach 
Avenue. 

Improvements: Old frame house, approximately 
35 feet along the frontage by 28 feet deep; on brick 



J 

i 


i 

j 
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I 

foundation; composition roof. Appraised value j 
of lots and improvements, $6,000.00. 

Taxes: 1936 and 1937 paid Feb. 12, 1938, $175.79. j 

j 

Assessment: Tenth and final payment, $38.35, | 
paid Feb. 15, 1938. j 

I 

Rental: Property at first occupied by old lady who j 
paid no rent. Apr. 1937, 1 month’s rent, $35.00. 
House damaged by fire. Now' occupied by colored 
tenant at $35.00 a month, since July 14, 1937. 

(see letter) j 

#143-A Lot 11, Block 1, Charles Victor Hall Tract. 2636 j 
S. Western Ave. | 

Runs 50 feet on east side of Western Ave. and ex- ! 
tends 130 feet to the rear to a 14 foot alley. XJn- | 
improved. Appraised value, $5,000.00. 

Taxes: 1937 paid Feb. 12, 1938, $142.79. ! 

Assessment: Ninth annual payment, $119.90, due | 
July 1, 1938. 

Income: $5.00 a month, Pacific Outdoor Advertis-j 
ing Co. 

#166-B Lot 22, Block N, Colina Park Tract. 423 South 
Witmer Street. Fronts 50 feet on west side if Wit-! 
mer St. and runs back 120 feet. 

Improvements: Old two story, 7 room house. Ap-j 
praised value of lot and improvements, $6,500.00. 

Taxes: 1936 and 1937 paid Feb. 12, 1938, $488.32. 
Annual lighting assessment, approximately $4.0(J 
to $6.00. No other assessment. 

Rental: $40.00 a month; $35.00 net. 

140 Endorsed: Filed with the Auditor Mar 11 1938 
District Court of the U. S. for the District of Columf 
bia. i 
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Geary, Oklahoma: 

246-A Lots 16, 17, 18, and 19, Block 26. 

Fronting 100 feet on north side of Main Street. 
140 feet deep. Lots 25 x 140 feet. 

Improvements: 

Lot 16, one story, composition roof, brick building. 
Pool hall. 

Lot 17, one story, composition roof, brick building. 
Cafe. 

Lot 18, one story, composition roof, brick building. 

Barber shop and tailor shop. 

Lot 19, one story, composition roof, brick building. 
Variety store. 

Buildings cover entire area of lots. 

Taxes: 1931, 1932, and 193 paid—$2,297.50, Apr. 
18, 1936. 

Due for 1934, 1935, 1936 and 1937, total to Feb. 1, 
1938, $2,897.37. 

Income: Lot 16, $10.00 a month 

“ 17, 10.00 

“ 18, 15.00 

“ 19, 15.00 

These rentals are not paid regularly, as the tenants 
claim that they make certain repairs to the build¬ 
ings and withhold rent to reimburse themselves. 
Net amount received for the period from Sept. 1, 
1936, to March 1, 1938, $259.46. 

Ponca City, Oklahoma: 

#159-A Lot 4, Block 19, Hartman Addition. 414 North 
First Street. 

Fronting 30 feet on west side of First St., 140 feet 
deep. 



Improvements: One story, 4 room frame house, 

16 x 32 ft. 

Rooms 15 x 12; 15 x 10; 6 x 10; 9 x 10. 

Height of ceiling, 8V2 ft. 

Built 1921. 

Taxes: 1937 Paving and advalorem paid Feb. 7, 
1938, $30.45. 

Rental: $10.00 a month. 

ibl60-B Lot 3, Block 19, Hartman Addition. 416 North 
First Street. 30 x 140 feet. 

Improvements: One story, 4 room frame house, 

16 x 32 feet. 

Rooms 15 x 10; 6 x 10; 15 x 10; 9 x 10. 

Ceiling 8Y> feet. 

Built 1921. 

Taxes: 1937 Paid Feb. 7, 1938, $34.32. 

j 

Rental: $12.00 a month. 

141 Endorsed: Filed with the Auditor Mar 11 1938 
District Court of the U. S. for the District of Colum¬ 
bia. i 


Expenses of Oklahoma and California Trip of Receiver of 

Arnold and Company 


Round trip ticket from Washington 
to Los Angeles 

Pullman from Washington, D. C., to 
Ponca City, Okla. 

Expenses in Ponca City, Oklahoma 
City, Geary, and Ada, Oklahoma, 
including railroad and bus fares 
Pullman, Amarillo to Los Angeles 
Return, pullman 


$120.75 ! 

I 

10.00 


i 

30.08 
9.50 
20.00 I 
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Meals, hotel, tips, average $8.00 a day, 
for 20 days 


160.000 


$350.83 

Amount withdrawn for trip $500.00 

Balance cash on hand on arrival in 
Washington 149.67 


$500.00 $500.00 

ELLWOOD P. MOREY 
Recvr. Arnold & Co. 


Memorandum 

April 22 1938 

Report under Equity Rule No. 69 of Ellwood P. Morey, 
Receiver, —book value of estate, $66,055.00—actual value, 
approximately, $25,000.—cash, $3,571.95, filed. 


142 Endorsed: Filed Aug 30 1938 Charles E. Stewart, 
Clerk 

Petition of Receiver for Instructions 

The petition of Ellwood P. Morey respectfully shows: 

1 . He was appointed Receiver of Arnold and Company 
on the 17th day of February, 1934; shortly thereafter quali¬ 
fied as such by entering into a bond in the penal sum of 
$25,000.00, since reduced to $10,000.00 by order of this Hon¬ 
orable Court, and is now and has been acting in said 
capacity since his appointment as aforesaid. 

2. Your petitioner, as Receiver, owns the following 
properties: 

Lot 4, Block 19, Hartman Addition, 

414 North First Street, Ponca City, Oklahoma. 

Lot 3, Block 19, Hartman Addition, 
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416 North First Street, Ponca City, Oklahoma. 

Lots 16,17,18 and 19, Block 26, Geary, Oklahoma. 

Lot 11, Block 1, Charles Victor Hall Tract, 

2636 S. Western Avenue, Los Angeles, California. 

Lots 7 and 8, Weiss Tract, 

926-932 S. Alameda Street, Los Angeles, California. 

Lots 19 and 20, Resubdivision of Kellar Tract, 

4507 Staunton Avenue, Los Angeles, California. 

Lot 22, Block N, Colina Park Tract, 

423 South Witmer Street, Los Angeles, Califronia. 

He has made efforts from time to time since his appoint¬ 
ment as Receiver by this Honorable Court to dispose of 
said properties through attorneys and brokers in the vari¬ 
ous places where said properties are located, but has been 
unable to do so except at a very great sacrifice, and if 
forced to do so at public auction at this time he 
143 would realize perhaps considerably less than fifty 
per cent of the fair market value of the properties. 
It is his judgment, based on recent reports from the re¬ 
spective localities in which these properties are situated, 
that real estate values are on the rise and that the said 
property should be held for a better market. 

3. On the 5th day of September, 1936, this Honorable 
Court passed an order authorizing your petitioner to make 
a trip of inspection of these various properties, and as a 
result he collected on a mortgage held by him, as Receiver, 
on a property in Ada, Oklahoma, which mortgage was long 
since past due, in excess of the sum of $5,000.00. The 
properties in Ponca City and Gear^y, Oklahoma, and in Los 
Angeles, California, are well located and your petitioner 
believes that, at the present time, they have a fair market 
value in excess of $30,000.00. 

4. Your petitioner further shows that Rudolph B. 
Behrend, of Washington, District of Columbia, attorney at 
law, represents your petitioner in the above cause; that he 
has had extended experience in real estate transactions in 
the District of Columbia and elsewhere over a period of 
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forty years; that your petitioner believes that it would be 
to the best interest of the creditors of said Arnold and 
Company for said Behrend to make a trip of inspection of 
these properties and make a report on said properties as 
to their present value, whether or not it is advisable at this 
time to dispose of said properties, either in their present 
condition or after repairing and improving same, and each 
other recommendations as may to him seem pertinent; that 
said Behrend is willing to make said trip of inspection at 
a cost to the receivership for his traveling expenses of 
$300.00, without additional charge for his time consumed in 
such inspection. 

The premises considered, petitioner prays as follows: 

1 . That Rudolph B. Behrend may be permitted to inspect 
the properties in the State of Oklahoma and in the State 
of California at a cost to the receivership for his travelling 
and other expenses of $300.00, without additional charge 
for his time consumed in such inspection. 

2. For such other and further relief as to the Court may 
seem just and proper. 

ELLWOOD P. MOREY. 

• **••••••• 

145 Endorsed: Filed Aug 30 1938 Charles E. Stewart, 
Clerk 

Order Instructing Receiver 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver in the above-entitled cause, filed herein on the 
30th day of August, 1938, it is, by the Court, this 30th day 
of August, 1938, Ordered, 

That said Receiver be, and he hereby is, authorized to 
employ Rudolph B. Behrend to make a personal inspection 
of the real estate belonging to the receivership in the above- 
entitled cause, located in the states of Oklahoma and Cali¬ 
fornia, and to make a report on said properties as to their 
present value, the advisability at this time of disposing of 
said properties, either in their present condition or after 
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repairing and improving same, and such other recommen¬ 
dations as may to him seem pertinent. 

It is further Ordered that said Rudolph B. Behrend be, 
and he hereby is, authorized to make said trip of inspec¬ 
tion in the states of Oklahoma and California at a cost to 
the receivership for his travelling and other expenses of 
$300.00, without additional charge for his time consumed 
in such inspection. 

F. DICKINSON LETTS 
Justice 

145 - 

Memorandum 

April 20 1939 

Report under Equity Rule No. 47 of Ellwood P. Morey, 
Receiver,—book value of estate, approximately, $62,000.— 
estimated value, $25,000.—cash on April 1, 1939, $2,147.54, 
filed. 

**#*#•***• 


146 Endorsed: Filed Aug. 30, 1939, Charles E. Stew¬ 
art, Clerk. | 

Petition of Receiver for Authority to Borrow 

$ 1 , 600 . 

I 

The petition of Ellwood P. Morey respectfully shows to 
the Court as follows: 

1. He was appointed Receiver of Arnold and Company 
on the 17th day of February, 1934, shortly thereafter quali- i 
fied as such by entering into a bond in the penal sum of 
$25,000.00, since reduced to $10,000.00 by order of this Hon¬ 
orable Court, and is now and has been acting in said capac- ! 
itv since his appointment as aforesaid. 

2. Among the various assets in possession of petitioner 
belonging to the above receivership, are Lots 16, 17, 18 and \ 
19, in Block 26, Geary, Oklahoma. These properties are 
held by Receiver as security for Participation Certificates 
in Series A. Petitioner has no funds in his possession ap- ! 
plicable to said Series A. 


i 
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3. Petitioner further shows to the Court that the above 
described properties were sold for non-payment of taxes, 
the amount of unpaid taxes against said four lots being ap¬ 
proximately $4,000.00. The Tax Commissioners of the 
County in which Geary is located have obtained a tax deed 
to said lots, but petitioner is informed and believes, and 
therefore avers, that title to said four lots may be reac¬ 
quired and redeemed by him, free and clear of any and all 
tax liens or encumbrances of any and every character, upon 
the payment by Receiver to said Commissioners of the sum 
of $1,600.00. 

4. As above stated, no funds applicable to the Par- 
147 ticipation Certificates of Series A are in Receiver’s 
possession. Petitioner believes it would be in the 
interest of said receivership if the sum of $1,600.00 be bor¬ 
rowed for the purpose of redeeming said lots. Rudolph B. 
Behrend, a member of the bar of the District Court of the 
United States for the District of Columbia, who has rep¬ 
resented petitioner in this cause since the inception of the 
receivership, has volunteered to advance and lend to the 
Receiver, if this Honorable Court approves thereof, the sum 
of $1,600.00, so as to enable the Receiver to redeem said 
four lots. Petitioner believes that there should be realized 
out of the sale of said four lots no less than $6,000.00— 
probably more—and he believes it would be in the interest 
of said receivership if authority be granted to him to bor¬ 
row the $1,600.00 as above set out. It is to be understood 
that no charge will be made for said loan, excepting that 
the sum of five per cent per annum will be paid for its use, 
with the understanding that the amount may be repaid by 
the Receiver at any time within one year from the date of 
the making of said loan. 

Wherefore, the Premises Considered, petitioner prays as 
follows: 

1 . That an order may be passed herein by this Honorable 
Court authorizing the petitioner to borrow from Rudolph 
B. Behrend the sum of $1,600.00, and to issue to him his 
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note, as Receiver, in and for that amount, payable on or be¬ 
fore one year after date, with interest at five per cent per 
annum, said $1,600.00 to be a first lien, after satisfaction of 
tax liens, upon any and all assets in Receiver’s possession 
applicable to the payment of Series A Participation Cer¬ 
tificates. 

2 . For such other and further relief as to the Court may 
seem meet and proper. 

ELL WOOD P. MOREY. 

R. B. BEHREND 
Attorney for Petitioner 

148 District of Columbia, ss : 

I, Ellwood P. Morey, being first duly sworn according to 
law, on oath depose and say that I have read the foregoing 
petition by me subscribed, and know the contents thereof; 
that the matters and things therein contained are true to 
the best of my knowledge, information and belief. 

ELLWOOD P. MOREY. 




| 

i 


i 

i 


I 


i 


i 


Subscribed and sworn to before me this 28th day of Au¬ 
gust, 1939. 

LOLA N. CONDO 

(Notarial Seal) Notary Public, D. C. 

149 Endorsed: Filed Aug. 30.1939. Charles E. Stew- j 

art, Clerk. ! 

! 

Order Authorizing Receiver to Borrow 

$1,600.00 . 

Upon consideration of the petition of Ellwood P. Morey, | 
Receiver in the above entitled cause, filed herein on the ! 

-day of August, 1939, it is, by the Court, this 30th j 

day of August, 1939, Ordered, 

That said Ellwood P. Morey, Receiver as aforesaid, be, j 
and he hereby is, authorized to borrow from Rudolph B. 
Bell rend the sum of $1,600.00 for the purpose of redeeming i 
from tax sale the lots referred to in said petition, with 

i 

i 

i 


i 

! 

i 

j 


I 
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power in said Receiver to issue his note, as Receiver, in 
and for said sum of $1,600.00, dated the day of the making 
of said loan, and payable on or before one year after date, 
with interest at four per cent per annum; the repayment of 
said $1,600.00, with interest as aforesaid, to be a prior lien, 
after satisfaction of any and all tax liens, against, upon any 
and all assets in Receiver’s possession applicable to the 
payment of Series A Participation Certificates. 

F. DICKINSON LETTS, 
Justice. 

• •*••••••• 

150 Memorandum 
April 30 1940 

Report under Equity Rule No. 47 of Ellwood P. Morey, 
deceased, as receiver, made by executrix of his estate— 
assets, Certain Parcels of R-eal Estate located at Los An¬ 
geles, State of California, and at Geary, Okla.—cash, 
$2737.63, filed. 

151 Endorsed: Filed May 10, 1940. Charles E. Stew¬ 
art, Clerk. 

Petition to Appoint Substituted Receiver 

The petition of Mary B. Morey respectfully represents: 

1. That she is a resident of the City of Washington, in 
the District of Columbia, and, on the 3rd day of April, 1940, 
was duly appointed by this Honorable Court as Executrix 
of the Estate of Ellwood P. Morey, deceased, and qualified 
as such on the 5th day of April, 1940. 

2. That said Ellwood P. Morey was appointed Receiver 
of Arnold and Company herein, on the 17th day of Febru¬ 
ary, 1934, and, since his said appointment in the above- 
entitled cause and qualification, dowm to the time of his 
death on March 27, 1940, acted as Receiver of said Arnold 
and Company. 

3. That, at the time of his death, there remained under 
his control certain parcels of real estate belonging to the 
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receivership and located at Geary, in the State of Okla¬ 
homa, and at Los Angeles, in the State of California, none 
of the properties in said two states having been disposed 
of. There also remained on deposit with the Hamilton Na¬ 
tional Bank, to his credit as Receiver, the sum of $2,732.63. 

4. That, during the entire time that he acted as Re¬ 
ceiver, as aforesaid, Rudolph B. Behrend, a member of the 
Bar of the District Court of the United States for the Dis¬ 
trict of Cohimbia, acted as attorney for said Receiver, and 
cooperated with him in the effort to liquidate the assets 
belonging to it. In connection with his services to said 
Recever, said Rudolph B. Behrend visited and inspected the 
properties located at Los Angeles, in the State of 
152 California; made efforts to dispose of said proper¬ 
ties while there, and, in the interest of said receiver¬ 
ship, went to Geary, in the State of Oklahoma, and repur¬ 
chased the four store-rooms located there and formerly be¬ 
longing to the receivership, but which had been lost through 
tax sales. The amount of taxes due against said four 
stores amounted to approximately $4,000.00, and said Ru¬ 
dolph B. Behrend repurchased same for the sum of $1,- 
600.00, lending that amount to the receivership for the 
purpose of redeeming said properties. Said Rudolph B. 
Behrend is probably more conversant with the affairs of 
said receivership than any other person, and petitioner be¬ 
lieves it would be in the interest of said receivership, if he 
be substituted as receiver in place of said Ellwood P. 
Morey, deceased. 

PREMISES CONSIDERED, Petitioner prays as fol¬ 
lows : 

1 . That an order may be passed herein appointing Ru¬ 
dolph B. Behrend as Substituted Receiver in the place and 
stead of said Ellwood P. Morey, deceased. 

2. That petitioner may have such other and further re¬ 
lief as to the Court may seem meet and proper. 


MARY B. MOREY. 
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District of Columbia, ss: 

I. Mary B. Morey, being first duly sworn according to 
law, on oath depose and say that I have read the foregoing 
petition by me subscribed, and know the contents thereof; 
that the matters and things therein contained as of my own 
personal knowledge are true, and those stated upon infor¬ 
mation and belief, I believe to be true . 

• MARY B. MOREY. 

1 Subscribed and sw T orn to before me this 19th day of April, 
1940. 

LOLA N. CONDO, 

(Notarial Seal) Notary Public , D. C. 

R. B. BEHREND, 

Atty for Pet. 

153 Endorsed: Filed Jun. 4, 1940. Charles E. Stew¬ 
art, Clerk. 

Order Appointing Substituted Receiver 

Upon consideration of the petition of Mary B. Morey, 
Executrix of the Estate of Ellwood P. Morey, deceased, for¬ 
mer Receiver in the above-entitled cause, filed herein on 
the 10th day of May, 1940, it is, by the Court, this 4th day of 
June, 1940, ORDERED, 

! That Richard E. Wellford be, and he hereby is, ap¬ 
pointed Receiver in the above-entitled cause, with all the 
powers heretofore conferred upon the former Receiver 
herein; upon condition, however, before entering upon his 
duties as such, that he enter into a bond in the penal sum of 
Ten Thousand Dollars ($10,000), conditioned for the faith¬ 
ful performance of his trust. 

O. R. LUHRING, 

Justice. 

• •••••••## 
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154 Endorsed: Filed Jun 4 1940 Charles E. Stewart, 
Clerk 

I 

Charles E. Stewart, Clerk: I 

i 

Please allow Mr. Richard E. Wellford to take the original 
papers in the above-entitled cause from your office and re¬ 
turn them to your custody at 10 a. m. June 5th, 1940. 

0. R. LUHRING j 

Justice. j 

June 4th, 1940. j 

Papers returned June 5,1940 at 9.40 am. 

PMH 

• # • • • • * • * • j 

i 

155 Endorsed: Filed Jun 19 1940 Charles E. Stewart, j 

Clerk j 

I 

Petition of Receiver for Authority to Inspect Property of I 
Receivership in Oklahoma and California 

1 . That Richard E. Wellford, petitioner herein, was, on 
the 4th day of June, 1940, duly appointed as receiver in the 
above cause, has qualified as such and is at the present time 
so acting. 

2. That your petitioner has been informed by Rudolph 
Behrend, who acted as attorney for the former receiver, j 
Ellwood P. Morey, now deceased, that certain property 
located in Geary, Oklahoma, title to which now stands in 
the name of Rudolph Behrend, is in fact assets of this re¬ 
ceivership. That the said Behrend has informed your peti- j 
tioner that this property is now in jeopardy in that the fire 
marshal for the State of Oklahoma has threatened to take 

i 

action to have said buildings demolished unless some action 
is taken not later than July 15th to put said buildings in 
safe condition. A copy of the letter in regard to this action! 
of the fire marshall is attached hereto and made a part' 
hereof. 


I 

i 
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3. That your petitioner is of opinion that it is necessary 
for him to make a trip to Geary, Oklahoma, and Los 
Angeles, California, to personally inspect the properties 
belonging to this receivership, in order that he may deter¬ 
mine what action should be taken in the premises. 
Wherefore, the premises considered, petitioner prays: 

1. That the Court sign an order directing the re- 
156 ceiver, at the expense of the receivership, to promptly 
proceed to Geary, Oklahoma, and Los Angeles, Cali¬ 
fornia, to inspect the properties belonging to this receiver¬ 
ship and to take such action as, in his judgment, may be 
immediately necessary in the premises. 

2. And for such other and further relief as to the Court 
may seem proper. 

RICHARD E. WELLFORD, 
Receiver. 

District of Columbia—ss: 

Richard E. Wellford, being first duly sworn, deposes and 
says that he has read the above petition by him subscribed 
and that the same is true to the best of his knowledge and 
belief. 

i RICHARD E. WELLFORD, 

Receiver. 

Subscribed and sworn to, before me, this 19th day of 
June, 1940. 

I CHARLES E. STEWART, 

Clerk. 

\ H. M. HULL 

Asst. Clerk 
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157 Copy | 

State of Oklahoma 

Department of j 

State Fire Marshal 
Oklahoma City, Oklahoma 
May 7, 1940. 

I 

Mr. Rudolph Behrend, 

1317 F Street, Northwest, j 

Washington, D. C. [ 

i 

Dear Sir: j 

In regard to your buildings located in Geary, Oklahoma, | 
'which are occupied by The Curtis Novelty store, E. Thoma, 
renter, located on Lot 19, Block 26; The Geary Cleaners, j 
occupied by John Hannon, Lot 18, Block 26; The Dial Bar- j 
ber Shop, occupied by Mr. Dial, Lot 18, Block 26; Hodgen 
Cafe, occupied by Henry Hodgen, Lot 17, Block 26, Geary, j 
Oklahoma, the floors and roofs of all of these buildings are j 
in bad condition. There is no fire wall between any of these 
buildings, and you were advised of this fact when you were j 
repairing one of these roofs. With the exception of the j 
tailor shop, all of the wiring in these buildings is in a de¬ 
plorable condition, causing a fire hazard, and we find it ! 
necessary that these conditions be corrected, and we are I 
giving you thirty days to make the proper repairs. 

j 

Yours very truly, 

E. C. WHITING I 

Asst. State Fire Marshal 

ECW :C j 

CC to Mr. Jack Dillon, Agent, 

Geary, Oklahoma. 


i 

I 

i 

i 

i 

i 


i 
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158 Copy 

State of Oklahoma 
Department of 
State Fire Marshal 
Oklahoma City, Oklahoma 
May 22, 1940 

Mr. Rudolph Behrend, 

1317 F Street, Northwest, 

Washington, D. C. 

Dear Sir: 

I wrote you a letter on May 7, 1940, with reference to 
business property owned by you in Geary, Oklahoma, and I 
have not received a reply from you. In this letter, I ex¬ 
plained to you that your buildings were in a deplorable 
condition and in need of general repairs. I gave you thirty 
days time in which to correct these conditions, but so far 
w’e have heard nothing from you in regard to this matter. 
The time allowed to make these repairs will expire June 7, 
1940, and at that time if you have not made these repairs, 
we will start court proceedings to have this building demol¬ 
ished, as -we consider it a dangerous fire hazard to the City 
of Geary, Oklahoma and a menace to life and property. 
Please inform us of your intentions in this matter at your 
earliest convenience. 

Yours very truly, 

I E. C. WHITING, 

Ass’t State Fire Marshal 


ECW :C 
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i 
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159 Copy 

State of Oklahoma 
Department of 
State Fire Marshal 
Oklahoma City, Oklahoma 
May 27, 1940 


i 

i 

i 


i 

i 

i 


Mr. Rudolph Behrend Attorney-at-Law, 

1317 F Street, Northwest, 

Washington, D. C. 

Dear Sir: 

i 

This office will be glad to co-operate with you in any way | 
possible in regard to the property at Geary, Okla. 

I find it necessary that these buildings be repaired, and 
we are allowing you until June 15, to begin these repairs. 
If the proper repairs are not being made by June 15, j 
further action by this office will be taken. 

Yours very truly, I 

E. C. WHITING 
Ass’t State Fire Marshal 


ECW :c 



132 


160 Copy 

Blaine County 
Office of County Attorney 
Watonga, Oklahoma 
June 10, 1940 

Nelson Crow P. 0. Box 225 

County 

Attorney 

Mr. Rudolph B. Behrend, 

Attorney at Law, 

1317 First Street, N. W., 

Washington, D. C. 

In re: Buildings on Lots 17, 18 & 

19 in Block 26, Geary, Oklahoma 

Dear Sir: 

This is to inform you that the State Fire Marshall’s 
Office has filed with this office correspondence relative to 
the condition of the aforesaid mentioned buildings in 
Geary, Oklahoma. 

From the correspondence and talk this office has had 
with the Fire Marshall in his office in Oklahoma City, Okla¬ 
homa, we have been advised by the State Fire Marshall’s 
office to proceed against said buildings for the reason that 
they are in condemnable condition for want of necessary 
general repairs. 

We have made a practice here in this office before start¬ 
ing condemnation proceedings to give final notice to the 
party or parties who own the property to be condemned 
as a fire hazard; wherefore, you are advised that unless 
you and the Fire Marshall’s office come to some agreement 
with reference to said repairs necessary to bring the build¬ 
ings out of the classification of fire hazards, that this office 
will proceed to condemn or take other necessary steps to 
adjust this matter as we find necessary under the law and 
under the advice of the Fire Marshall’s Office. Time for 
the same to be done is between now and June 15th as we 
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do not believe it advisable to hold this matter open longer 
than that time. 

Will say with reference to the trusteeship which you 
refer to, that in the event there should be a trustee in this 
matter, being yourself, he is chargeable and held under our 
law with the maintenance and upkeep of the buildings lo¬ 
cated in this State to keep same from being in a condemn- 
able classification and whether this property is owned by 
you or is held by you as trustee you are subject in either 
case to our laws and unless you act between now and the 
15th, said buildings will either be condemned, torn down, 
disposed of or other necessary measures taken by the Fire 
Marshall’s office and this office to right the condition now 
existing which endangers the life and property of the city 
of Geary, Oklahoma, and which condition we will not 
tolerate. 

Thanking you in this matter and advising that this is 
your last and final notice of action or actions pending to 
remove this deplorable condition, we remain, 

Yours very truly, 

For the County Attorney, 

By (Sg.) CLYDE E. ROBINSON 
Assistant County Attorney, 
Blaine County, Oklahoma 

CER:w 

cc. Fire Marshall’s Office 


i 


i 

i 
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161 Copy 

State of Oklahoma 
Department of 
State Fire Marshal 
Oklahoma City, Oklahoma 

Carl C. Garner, Marshal Neil W. .Knowland, Chief Ass. 
' June 14, 1940. 

Mr. Rudolph B. Behrend, Attorney-at-law, 

1317 F. Street, Northwest, 

Washington, D. C. 

Dear Sir: 


With reference to your letter of June 11, 1940, you ad¬ 
vised this office that Richard E. Wellford has been ap¬ 
pointed receiver of Arnold & Company, and further advised 
this office that it will be possibly be July 15, before he can 
secure a court order authorizing the necessary work to be 
done on this property in Geary. 

• This office is willing to co-operate with you and Mr. Well- 
ford, and will extend your time until July 15, but this will 
be your dead line, and repairs on this building must be in 
progress at that time. Please advise this office when the 
court order has been obtained. 

Thanking you for your co-operation in this matter, I am 

Yours very truly, 

E. C. WHITING 
Ass’t State Fire Marshal. 

ECW :c 


162 Endorsed: Filed Jun 19 1940 Charles E. Stewart, 
Clerk 


Order Authorizing Receiver to Inspect Properties in 
Oklahoma omd California 

This cause came on for hearing on the petition of Rich¬ 
ard E. Wellford, Receiver herein, for authority to make 
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inspection of certain property belonging to this receiver¬ 
ship located in Los Angeles, California, and also certain 
other property alleged to belong to the receivership located 
in Geary, Oklahoma, and, upon consideration thereof, it is 
this 19th day of June, 1940, 

Ordered, That Richard E. Wellford, Receiver herein, be, 
and he is hereby, authorized and directed to promptly pro¬ 
ceed to Los Angeles, California, and Geary, Oklahoma, to 
make a personal inspection of all property belonging to or 
alleged to belong to this receivership. 

It Is Further Ordered, That the said Richard E. Well- 
ford, Receiver herein, be, and he is hereby, authorized and 
directed, while in California and Oklahoma, to make such 
commitments or incur such expenses for the protection of 
any property belonging to this receivership, as, in his judg¬ 
ment, may be immediately urgent or necessary. ! 

It Is Further Ordered, That the said Richard E. Well- j 
ford, Receiver herein, shall withdraw from the funds in his 
hands as receiver, for the purpose of his traveling expenses 
and maintenance, a sum not to exceed Five Hundred 
Dollars, and to take credit in his account for such traveling 
expenses and maintenance as may be necessary in 

163 the performance of his duties as directed herein. 

0. R. LUHRING | 

Justice 

i 

• ••••••••• 

164 Endorsed: Filed Jun 19 1940 Charles E. Stewart, 
Clerk 

Petition of Richard E. Wellford , Receiver , for Rule to 
Show Ccmse and Reference to the Auditor 

i 

I 

Petitioner, Richard E. Wellford, Receiver in the above 
entitled cause, respectfully shows to the Court, as follows: j 

1 . That, on the 4th day of June, 1940, he was appointed ! 
by this Court as Receiver in the place and stead of Ellwood ! 
P. Morey, deceased, with all of the rights and duties here- 


i 
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tofore conferred upon the former receiver, and that, on the 
5th day of June, 1940, he qualified as said receiver 
by posting a bond in the sum of Ten Thousand Dollars 
($10,000.00). 

2. That Mary B. Morey, plaintiff in the above entitled 
cause, has been appointed executrix of the estate of Ell- 
wood P. Morey, deceased, former receiver herein. 

3. That certain papers, records and property belonging 
to the receivership are now in the possession of said execu¬ 
trix; that it is necessary that an audit be made of the 
former receiver’s accounts in order that all property, rec¬ 
ords and papers rightfully belonging to the receivership 
be turned over to your petitioner. 

Wherefore, the premises considered, petitioner prays: 

1. That a rule to show cause issue of out this Court 
directed to Mary B. Morey, Executrix of the Estate of Ell- 
wood P. Morey, deceased, directing her, on a day certain, 
to show cause, if any she has, why she should not be re¬ 
quired, as said Executrix, to file a final account for 

165 Ellwood P. Morey, deceased receiver herein. 

2. That, upon the hearing on said rule, the Court sign 
an Order directing Mary B. Morey, as Executrix of the 
Estate of Ellwood P. Morey, deceased, to file a final account 
herein of his activities as former receiver herein, and re¬ 
ferring said account to the Auditor of this Court for a final 
audit of the accounts of said former receiver herein. 

3. And for such other and further relief as to the Court 
may seem meet and proper. 

RICHARD E. WELLFORD, 
Receiver 


District of Columbia—ss: 

Richard E. Wellford, being first duly sworn, deposes and 
says that he has read the above petition by him subscribed 
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and that the facts and things stated therein are true to the 
best of his knowledge and belief. 

RICHARD E. WELLFORD, 

Receiver 

Subscribed and sworn to, before me, this 19th day of 
June, 1940. 

CHARLES E. STEWART 

Cleric 

H. M. HULL 

Asst. Clerk 

166 Endorsed: Filed Jun 19,1940 Charles E. Stewart, 
Clerk 

Rule to Show Cause 

Upon consideration of the petition of Richard E. Well- 
ford, Receiver, filed herein on the 19th day of June, 1940, 
it is this 19th day of June, 1940, 

Ordered, that Mary B. Morey, Executrix of the Estate 
of Ellwood P. Morey, deceased, show cause, if any she has, 
on the 21st day of June, 1940, why she should not file a 
final account in this cause for Ellwood P. Morey, deceased, 
former receiver herein; provided a copy of this rule be 
served upon Mary B. Morey, or her counsel of record, two 
clear days before the return day thereof. 

O R LUHRING 

Justice 

• ••••••••• 
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167 Endorsed: Filed Jun 20 1940 Charles E. Stewart, 
Clerk 

Charles E. Stewart, Clerk: 

Please allow Mr. Richard E. Wellford to take the orig¬ 
inal papers in the above-entitled cause from vour office 
and return them to your custody June 21, 1940. 

0 R LUHRING 
Justice . 

June 20th, 1940. 

• • • . • • • • • • • 

168 Endorsed: Filed Jun 21 1940 Charles E. Stewart, 
Clerk 

Order of Reference to Auditor 
This cause came on for hearing on the petition of Re¬ 
ceiver filed herein on the 19th day of June, 1940, and the 
rule to show cause issued therein, returnable on the 21st 
day of June, 1940, and, upon consideration thereof, it is 
this 21st day of June, 1940. 

Ordered, That Mary B. Morey, Executrix of the Estate 
of Ellwood P. Morey, deceased, former receiver herein, be 
and she is hereby directed to file, in this cause, on or before 
the 10th day of July, 1940, a final account for Ellwood P. 
Morey, deceased, former receiver herein. 

It Is Further Ordered, That, upon the filing, by Mary B. 
Morey, Executrix, of the account as herein directed, this 
cause be and the same is hereby referred to the Auditor of 
this Court, with direction that he state said final account 
with his recommendation as to allowance for expenses, com¬ 
mission and attorney’s fees as to the Auditor may seem 
proper. 

By the Court: 

DANIEL W. O’DONOGHUE 
No objection. Justice 

R. B. BEHREND, 

Attorney for Mary B. Morey , Executrix 

Estate of Ellwood P. Morey, deceased. 

• ••••••••• 
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169 Endorsed Filed Jul 11 1940 Charles E. 

Stewart, Clerk 

First Account of Rudolph B. Behrend, Trustee, Geary, 

Oklahoma .. 


From October 1st, 1939, to June 20th, 1940. 

170 Receipts Dusburse- 

1939 ments 

Nov. 9th, Jack Dillon, Geary, Okla., rents 

collected, $43.00 

Dec. 12th, Jack Dillon, Geary, Okla., rents 

collected, 50.02 

1940 


Jan. 19th, Jack Dillon, Geary, Okla., rents 

collected, 45.50 

Feb. 12th, Jack Dillon, Geary, Okla., rents 

collected, 38.00 

Mar. 29th, Jack Dillon, Geary, Okla., rents 

collected, 33.00 

1939 

Dec. 15th, Leland Sisnev & The Davidson 
and Case Lumber Company, Geary, 

Okla., on account of repairing roofs 
on buildings on Lots 16 to 19, Block 
26, Geary, Oklahoma, 

1940 


I 

j 

! 

i 

i 

i 

i 


$75.00 


Jan. 20th, Leland Sisnev & The Davidson 
and Case Lumber Company, Geary, 

Okla., on account of repairing roofs 
on buildings on Lots 16 to 19, Block 
26, Geary, Oklahoma, 50.00 

June 10th, Leland Sisnev & The Davidson 
and Case Lumber Company, Geary, 

Okla., on account of repairing roofs 
on buildings on Lots 16 to 19, Block 
26, Geary, Oklahoma, 25.00 

$209.52 $150.00 


i 

I 

i 
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June 20th, 1940, balance in Second Na¬ 
tional Bank, Wash. D. C. 59.52 


July 10/40 


$209.52 $209.52 

R B BEHREND, 

Atty. 

1317 F NW 


Memorandum 

July 11 1940 

Fifth and final account of Ellwood P. Morey, as receiver, 
filed. 

• ••••••••* 

171 Endorsed: Filed July 2o 1940 Charles E. Stewart, 

Clerk. 

Petition of Receiver for Instructions 

The petition of Richard E. Wellford respectfully repre¬ 
sents to the Court as follows: 

1. That, by virtue of an order of this Court, entered here¬ 
in on the 4th day of June, 1940, he is the duly appointed, 
qualified and acting receiver substituted in the place and 
stead of Ellwood P. Morey, deceased, who, up until the date 
of his decease, namely, March 27, 1940, was the receiver 
herein by virtue of an order of this Court entered herein on 
February 17, 1934. 

2. That, on, to-wit, September 12, 1934, an order was. 
passed in this cause authorizing the former receiver to be¬ 
gin foreclosure proceedings on certain improved proper¬ 
ties known as Lots 16, 17, 18 and 19, in Block 26, Geary, 
Oklahoma, default having occurred in the indebtedness se¬ 
cured by a mortgage or deed of trust against the properties 

i and which was held by the former receiver as security for 
the benefit of Participation Certificate holders under Series 
“A”. Your petitioner avers that, pursuant thereto, the 
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former receiver proceeded with the foreclosure of the mort¬ 
gage or deed of trust against the said properties and ac¬ 
quired title to the same by virtue thereof as such receiver; 
that, on April 15, 1936, taxes and assessments had accrued 
and remained unpaid against the said properties, amount¬ 
ing to $2,297.50, according to a petition filed herein on that 
date by the former receiver. On August 30, 1939, the for¬ 
mer receiver filed a petition herein reciting that the fore¬ 
going properties had been sold for non-payment of taxes 
amounting to approximately $4,000.00 and that the County 
Tax Commissioners had obtained a tax deed, but that 
172 title might be reacquired and redeemed by the former 
receiver, free and clear of any and all tax liens upon 
the payment by the receiver to the Commissioners of $1,- 
600.00; that no funds, applicable to Participation Certifi¬ 
cates of Series “A”, were in the receiver’s possession and 
it would be to the interest of the receivership if $1600.00 
were borrowed and that Rudolph B. Behrend was willing 
to loan $1600.00 to the receivership for this purpose, and 
that probably more than $6,000.00 would be realized if the 
properties were redeemed and, upon said petition, this 
Court, on the date aforesaid, entered an order herein au¬ 
thorizing the receiver to borrow from Mr. Behrend $1600.00 
to redeem these properties and to issue his note as receiver 
for $1600.00 to evidence this indebtedness and the repay¬ 
ment of which would be a prior lien after payment of tax 
liens upon all assets coming into the receiver’s possession 
applicable to the payment of Series “ A” Participation Cer¬ 
tificates. Your petitioner is informed, believes and there¬ 
fore avers that, on, to-wit, September 27, 1939, the former 
receiver executed his promissory note as such, payable to 
the Second National Bank, a photostatic copy of which is 
hereto annexed, and delivered the same to the Second Na¬ 
tional Bank, Washington, O. C.; that the said note was en¬ 
dorsed by the said Rudolph B. Behrend and that, on the 
said date, the said bank, without authority from the for¬ 
mer receiver, credited the account of the said Rudolph B. 
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Behrend with the sum of $1600.00. Your petitioner is fur¬ 
ther informed, believes and therefore aver that, not 
at that time, nor at any time subsequent thereto, 

did the former receiver receive the proceeds of the 
said note, or any consideration therefor; that the said Ru¬ 
dolph B. Behrend, prior to the making of said note, had 
made a deposit with the Treasurer of Blaine County, Okla¬ 
homa, for the purchase of said property, as is shown by the 
attached certificate of the County Treasurer; therefore, 
the said properties were sold and conveyed in accordance 
with the provisions of said certificate, by the Board 
of County Commissioners of said County to the 
said Rudolph B. Behrend and that, continuously 

since which time, title to the said properties has 

been and now is vested in the said Rudolph B. 

Behrend and he has, since which time, caused the rentals 
of said properties to be paid over to him and which have 
remained and now are in his possession, and, since which 
time, fire insurance policies on the said property have been 
in the name of the said Rudolph B. Behrend. 

173 Your petitioner is informed, believes and therefore 
avers that the former receiver and his counsel, Ru¬ 
dolph B. Behrend, on separate occasions, prior to the date 
when the said Rudolph B. Behrend acquired title to the said 
jjroperties, had personally inspected the said properties. 

4. Your petitioner, by virtue of an order of this Court 
during the month of June, 1940, went to Geary, Oklahoma, 
and inspected the said properties. That Geary, Oklahoma, 
is a small town of about 1800 inhabitants, located between 
Watonga, the County seat about 20 miles away, and El 
Reno, about 35 miles in the opposite direction, with Okla¬ 
homa City about 62 miles from Geary. That there is prac¬ 
tically no industry located in said vicinity. That the above 
property is improved by very cheaply constructed one story 
buildings, which could be used only as small stores. That 
the business of the locality is dependent almost entirely on 
the farmers in the vicinity. From his own observation and 
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from information which was furnished the petitioner while j 
at Geary, Oklahoma, he is of the opinion that the said prop¬ 
erties are not worth $1600.00 in value and that to make 
claim to them as belonging to the receivership would be ! 
creating a liability to the estate. That the taxes on said j 
property amount to $358.12 per year. That Mr. Behrend 
has filed in this cause what purports to be an account of 
the rents and repairs on these properties from the time he j 
took title to date, and, after deducting taxes due, the net ! 
receipts would be nil. This is further augmented by the 
fact that the said buildings, photographs of each of which 
are annexed hereto, are in a very poor state of repair, to 
such an extent that, on May 22, 1940, the Assistant State 
Fire Marshal of Oklahoma addressed a communication to 
the said Rudolph B. Behrend reading, as follows: j 

“I w’rote you a letter on May 7, 1940, with reference to 
business property owned by you in Geary, Oklahoma, and I 
have not received a reply from you. In this letter, I ex¬ 
plained to you that your buildings were in a deplorable con- ! 
dition and in need of general repairs. I gave you thirty 
days time in which to correct these conditions, but so far ! 
we have heard nothing from you in regard to this matter, j 
The time allowed to make these repairs will expire June 7, j 
1940, and at that time, if you have not made these repairs, j 
we will start court proceedings to have this building demol- j 
ished, as we consider it a dangerous fire hazard to the City I 
of Geary, Oklahoma and a menace to life and property., 1 
Please inform us of your intentions in this matter at your 
earliest convenience. ’ ’ | 

174 That, thereafter, your petitioner received a letter 
from the Assistant County Attorney, Blaine Countv,[ 
Oklahoma, dated July 5, 1940, advising him that the Fire 
Marshal’s office of the State had informed the County At^ 
torney’s office that the “deadline” date for the repair oi| 
the said buildings would be July 15, 1940. This time has 
now been extended to August 15, 1940. When your petij 
ticner visited Geary in June, 1940, he was informed by the 

j 

I 

. I 

I 




144 


Fire Chief there that a contractor at Geary had estimated 
that it would cost at least $3,000.00 to repair the buildings, 
without plumbing or electrical work, to remove them from 
the category of fire hazards. That your petitioner has no 
funds in his hands applicable to the Participating Certifi¬ 
cates, which was secured by this property, and does not 
believe it wise to attempt to borrow any money for said 
purpose. 

5. Your petitioner avers that, at a hearing before the 
Auditor on January 24, 1938, the former receiver testified 
that it took just about all of the income from the property 
to make the repairs and that his heart went up in his throat 
when he saw the properties and that if he could realize 
$3,000.00 out of them, he would jump at it, and your peti¬ 
tioner believes that the action of the former receiver, in 
stating that the property was worth $6,000.00 in requesting 
the Court for authority to reacquire these properties, was 
injudicious and that, had he reacquired title thereto as au¬ 
thorized by the order of this Court entered herein on Au¬ 
gust 30, 1930, the receivership would have acquired a liabil¬ 
ity, if, in so doing, the receivership became liable for the 
payment of $1600.00. That the said Behrend has title to 
said properties, insures them in his own name, collects the 
rents, makes the repairs and exercises every right of own¬ 
ership. That no attempt or offer was made to transfer title 
thereto until after the Fire Marshal for the State of Okla¬ 
homa had notified him that said property was a fire haz¬ 
ard and must be repaired. 

' 6. Your petitioner does not believe, therefore, that it 
would be in the interest of the receivership for him, as re¬ 
ceiver, to make any claim to these properties, as, in the 
opinion of the receiver, they would be a liability to the re¬ 
ceivership. That the buildings constitute a fire haz- 
175 ard, are unmarketable and, if demolition by the State 
Fire Marshal is to be avoided, the expenditure of ap¬ 
proximately $3,000.00 will be required to put them in a state 
of repair to remove them from the category of a fire haz- 
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ard. That the order of this Court directing the former re¬ 
ceiver to borrow $1600.00 from the said Behrend was never 
complied with. That the said Behrend has title to said 
properties and, according to his letter, a copy of which is 
attached hereto, he will only release title upon condition 
that the said note payable to the bank, for which the former 
receiver received no consideration, is paid in full. That 
your petitioner does not believe the property has a sale 
value of $1600.00. 

7. Your petitioner is informed, believes and therefore 
avers that the said Rudolph B. Behrend takes the position 
that he holds title to the said properties for the receiver¬ 
ship and that title thereto is vested in his name to secure 
the payment of the sixteen hundred dollar note hereinbe¬ 
fore described. 

8. That an examination of the file of the former receiver 
in regard to this property discloses that he w T as informed 
by E. H. Lookabaugh, his attorney at Watonga, Oklahoma, 
on August 20,1934, that his trust note of $5,630.06, over due 
since 1931, which carried interest at 10 per cent, would be 
foreclosed, but that “I am afraid you will have to take a 
loss in this matter”. That, by letter dated August 22,1934, 
the former receiver was informed that at that time there 
were taxes and assessments due the State in the sum of 
$2,926.50, and that the First National Bank of Geary held a 
second trust of about $1500.00. That the property was in 
bad condition and would not bring much if sold. That, by 
order of this Court, dated the 12th day of September, 1934, 
the former receiver was authorized to employ the said 
Lookabaugh to bring foreclosure proceedings. 

Lookabaugh’s letter of February 7, 1935, informs former 
receiver that he had taken judgment by foreclosure in the 
sum of about $8300.00 and costs and informed him that 
there was then due about $3000.00 in taxes, due the 
State. 

176 Lookabaugh’s letter dated April 13,1936, confirms 
telegram of same date, informing former receiver 
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that taxes for 1931-2-3-4-5 in the sum of $3,980.00 were due, 
and the first three years of which, or $2,297.50, must be paid 
or property would be sold. 

By order of Court, dated April 15, 1936, former receiver 
was authorized to borrow $2500.00 for the purpose of pay¬ 
ing part of the taxes. 

On April 18, 1936, $2,297.50 was wired to Lookabaugh to 
pay part of arrears in taxes. That this left two years back 
taxes and assessments still due, amounting to about $1,- 
682.50. 

That Lookabaugh, by letter dated April 27, 1936, advised 
the former receiver “I hope we can work your matters out 
down here so that you won’t loose too much, but conditions 
are against us for the past year and the end is not yet it 
seems”. May 4, 1936, former receiver received notice 
that balance of taxes and assessments for 1934 and 1935 
were due and unpaid, amounting to about $1,682.50, and was 
drawing interest at 12 per cent and foreclosure action was 
threatened. Lookabaugh confirmed this by his letter of 
May 11, 1936. 

Lookabaugh’s letter to former receiver, dated June 28, 
1936, informs him that tenants have refused to pay rent, 
due to untenantable condition of buildings, and that, in his 
opinion, property could not be sold at that time. 

Lookabaugh’s letter to former receiver, dated August 7, 
1936, in regard to sale of property, states,—“While condi¬ 
tions are as they are it hardly looks like we would be able 
to sell any of the property at Geary unless the price was 
reduced to the extent that somebody could steal it”. 

Lookabaugh’s letter of October 8, 1936, states taxes and 
assessments to date amount to $2,031.15 and property to be 
sold in April, 1937. 

Lookabaugh’s letter of January 27, 1938, informs former 
receiver taxes and assessments to February 1,1938, amount 
to $2,897.37, and reports no possible sale for property. 

Lookabaugh’s letter dated February 10,1938, in re¬ 
gard to former receiver’s agent, Jack Dillon, at 


177 



147 


Geary, who collected rents on property, states, 
4 ‘From what he tells me, the people who are occupying these 
buildings apparently just laugh at him when he attempts to 
collect the rents due and assume to have authority to make 
repairs and charge the same to the rents without even giv¬ 
ing him a statement of what repairs they have made or the 
costs of the same”. 

Lookabaugh’s letter dated December 17, 1938, to former 
receiver in regard to rents on property, states, “As it looks 
to me there is a lot of rents in arrears, some won’t pay at 
all and some claim to have spent the rent money in improv¬ 
ing the places, etc.” 

Lookabaugh’s letter dated January 9, 1939, states total 
taxes and assessments due to March 1, 1939, are $3,622.60, 
and further states,—“I certainly would do anything on 
earth to assist in the sale of this property for you but really 
Morey under the conditions here I do not know where it 
would be possible to find a buyer”. 

Lookabaugh’s letter dated March 17, 1939, reports prop- 
ertv to be sold for taxes and has been advertised. Total 
taxes due $3,503.16. 

Former receivers letter to Lookabaugh, dated April 10, 
1939, in regard to sale states,—“I would have been money 
in pocket if I had never tried to protest the properties”. 

A concise picture of the great loss to the receivership in 
regard to this property is contained in a letter of the for¬ 
mer receiver to Lookabaugh, dated October 6,1937, wherein 
he states,—“since my appointment as Receiver, 

I have paid out in cash on account of this prop¬ 
erty, for costs, insurance, attorney’s fees, taxes, 
etc. $6,504.16 

I have received on account of the properties for 
rents, etc. 1,805.41 

Leaving a loss of $4,698.73” 

The above figures are shown by a memorandum of receipts 
and expenditures on said property which is attached hereto. 
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To this should be added the full value of the note of $5,- 
630.85, making a total loss of at least $10,328.78. 

In view of these facts, it is not understood by the peti¬ 
tioner why it was deemed advisable to ask the Court 
378 to authorize the former receiver to borrow $1600.00 
to attempt to repurchase this property. There is a 
grave doubt in the mind of your petitioner that the pur¬ 
chase by Behrend for $1600.00 of this property from the 
County Commissioners has given him such title as to defeat 
a suit by the bondholders for the paving taxes which were 
never paid in full. 

That, due to the action taken by the former receiver in 
his dealing with this property, there has been a deficit set 
up in his accounts against Series “A” Certificates of about 
$4,000.00, for wdiich there is not only no funds to meet, but 
it is believed that there is no assets belonging to this Series 
that can be sold to meet said deficit. 

9. However, in view of the matters hereinbefore set forth, 
namely, that the property was not redeemed or reacquired 
by the receiver, the proceeds of the note negotiated at the 
Second National Bank never came into possession of the re¬ 
ceiver ; that the said property, in the opinion of the receiver, 
has no market value and the said Rudolph B. Behrend holds 
title and exercises every dominion of ownership over said 
property, your petitioner does not believe that, in the ab¬ 
sence of instructions from the Court to do so, he should 
take any action to reacquire title to the said properties, but 
that he should call upon the Bank to deposit to his account 
the proceeds of said note, with the interest accrued thereon 
to date, or cancel same. 

Wherefore, the premises considered, petitioner prays: 

1. That the Court sign an order herein directing your pe¬ 
titioner to disclaim any right, title, or interest in the afore¬ 
said property located at Geary, Oklahoma. 

2. That the Court authorize and direct your petitioner to 
notify the Second National Bank, holder of a note 
of $1600.00, signed by the former receiver, to either 
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credit said sum to the account of vour petitioner as substi¬ 
tuted receiver of Arnold & Company, with all interest to 
date, or, in the alternative, to cancel said note in so far as 
the receivership is concerned. 

3. For such other and further relief as to the Court may 
seem proper. 

RICHARD E. WELLFORD, 
Receiver for Arnold & Company, 
1427 Eye St., N.W. j 

179 Richard E. Wellford, being first duly sworn, de¬ 
poses and says that he has read the petition by him 
subscribed and that the facts and things contained therein 
are true to the best of his knowledge and belief. 

RICHARD E. WELLFORD, \ 

Receiver, Arnold & Company, 

1427 Eye St., N. W. 

j 

Subscribed and sworn to, before me, this 26th day of 
Julv, 1940. 

CHARLES E. STEWART 
Clerk 

By H. B. DERTZBAUGH 
Asst. Clerk 

NOTICE: 

Copy of this petition served upon Rudolph Behrend by i 
mailing same to him at his office 1317—F Street, N. W., with j 
notice that the same 'would be called to the attention of the 
Court on Tuesday morning, July 30th at 10:00 A.M. 

RICHARD E. WELLFORD, \ 
Receiver, Arnold <& Company 
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ISO Endorsed: Filed Ju!. 26, 1940. Charles E. Stew¬ 
art, Clerk. 

Memorandum in re 

Lots numbered 16,17,18 and 19 in Block numbered 
Twenty-six (26) City of Geary, Oklahoma. 

Amount of original loan on property $9,500.00 

1st payment due Jan. 15, 1926 
last payment due Aug. 15,1936. 

Balance principal due when Receiver was ap¬ 
pointed (Feb. 17, 1934) 5,630.05 

Sheriff's Deed to Receiver dated Sept. 17,1935. 


1935 Receipts 

Mar. 18 Refund, insurance premium $1.00 

Sept. 21 Rent collected by Dillon 373.89 

“ 21 Refund on court costs 10.75 

1936 


Apr. 20 Rofund by Hamilton Natl. Bank 

for sending funds to Lookabaugh 1.00 


Aug. 21 Refund on insurance 4.67 

“ 21 Rent collected by Dillon 340.65 

1937 

Feb. 5 Advanced personally by Receiver 

to pay account Goldstein loan 1,073.55 

1938 

Feb. 7 Rent collected by Dillon to 

Mar. 1,1938 259.46 


Expen¬ 

ditures 


1934 $2,064.87 


Sept. 12 Certified copies 

$1.50 

“ 24 Deposit for costs 

15.00 

Nov. 27 Additional costs 

10.00 

1935 


Feb. 27 Insurance 

101.05 

Aug. 21 Balance costs, foreclosure 

. 33.95 

“ 21 E. H. Lookabaugh, acct. fee 

250.00 



Sept. 

21 

< < 

i i 

a 

a 

it 

it 

21 

n 

1 1 

a 

a 

a 

Dec. 

10 

a 

i i 

a 

n 

a 


Amounts carried forward $2,064.87 

Amounts brought forward $2,064.87 

181 

Receipts 

1936 

Feb. 10 Insurance 

Apr. 9 Acct. Fee, E. H. Lookabaugh 

“ 18 1931, 32 & 33 taxes 

“ 18 Bank charge for wiring funds 

“ 23 Bonus, Goldstein loan to pay 

taxes 

Aug. 12 Bal. atty. fee to Lookabaugh 

July 20 Interest on Goldstein loan 

Nov. 10 “ “ “ “ 

1937 

Feb. 5 Acct. prin. Goldstein loan 

u rj a a a a 

“ 13 Insurance 

“ 24 E. P. Morey, acct. money ad¬ 

vanced to pay Goldstein loan 

Mar. 6 do. 

Apr. 2 do. 

“ 21 Amy N. Behrend Goldstein, bal 

in full prin. $300.00, and int. 

$29.90 

Aug. 3 E. P. Morey, repayment in full of 
of funds advanced 

1938 

Feb. 11 Jack Dillon, insurance 

1939 

Feb. 15. Jack Dillon, insurance 


373.89 

10.75 

50.00 


$846.14 

$846.14 

Expen¬ 

ditures 

101.05 

25.00 

2,297.50 

1.95 

180.00 

39.36 

36.00 

27.00 

426.45 

1,073.55 

46.69 

73.55 

100.00 

125.00 


329.90 

775.00 

51.29 

48.99 


$2,064.87 $6,604.42 
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182 Endorsed: Filed Jul 20 1940 Charles E. Stewart, 
Clerk 

Order Instructing Receiver 

Upon consideration of the petition of Ell wood P. Morey, 
Receiver in the above-entitled cause, filed herein on the 
30th day of Aug. 1938, it is, by the Court, this 30th day of 
Aug., 1938, Ordered, 

That said Receiver be, and he hereby is, authorized to 
employ Rudolph B. Behrend to make a personal inspection 
of the real estate belonging to the receivership in the above- 
entitled cause, located in the states of Oklahoma and Cali¬ 
fornia, and to make a report on said properties as to their 
present value, the advisability at this time of disposing of 
said properties, either in their present condition or after 
repairing and improving same, and such other recommen¬ 
dations as may to him seem pertinent. 

It is further Ordered that said Rudolph B. Behrend be, 
and he hereby is, authorized to make said trip of inspection 
in the states of Oklahoma and California at a cost to the 
receivership for his travelling and other expenses of 
$300.00, without additional charge for his time consumed 
in such inspection. 

JUSTICE LETTS 
Justice 

• ••••••••• 

183 Endorsed: Filed Jul 20 1940 Charles E. Stewart, 
Clerk 

Order Authorizing Receiver to Borrow $1,600.00 . 

Upon consideration of the petition of Ellwood P. Morey, 
Receiver in the above entitled cause, filed herein on the 
30th day of August, 1939, it is, by the Court, this 30th day 
of August, 1939, Ordered, 

That said Ellwood P. Morey, Receiver as aforesaid, be, 
and he hereby is, authorized to borrow from Rudolph B. 
Behrend the sum of $1,600.00 for the purpose of redeeming 
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from tax sale the lots referred to in said petition, with 
power in said Receiver to issue his note, as Receiver, in and 
for said sum of $1,600.00, dated the day of the making of 
said loan, and payable on or before one year after date, 
with interest at four per cent per annum; the repayment of 
said $1,600.00, with interest as aforesaid, to be a prior lien, 
after satisfaction of any and all tax liens, against, upon 
any and all assets in Receiver’s possession applicable to the 
payment of Series A Participation Certificates. 

JUSTICE LETTS 
Justice 




. Washington, D. 

. Amp after date, foe value received, ..%Jr. promise to pay 
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185 Endorsed: Filed Jul 20 1940 Charles E. Stewart, 
Clerk 

(Published in Watonga Republican September 

7, 14, 21, 1939) 

Notice of Sale of County Property Acquired at Resale 

Notice is hereby given that the undersigned, Sam La 
Faver, Treasurer of Blaine County, Oklahoma, has re¬ 
ceived from Rudolph B. Behrend, a bid in the sum of 
$1600.00, for the purchase of the following described real 
estate, to-wit: 

All of Lots 16, 17, 18 and 19, in Block 26, in the City of 
Geary, Blaine County, Oklahoma. 

which real estate was bid off by the County Treasurer of 
said County at a resale for delinquent taxes held on the 
17th day of April, 1939, and that on the 2nd day of October, 
1939, at the hour of 10:00 A. M. of said day, in the office 
of the Blaine County Treasurer, in Watonga, said property 
shall be sold to the highest competitive bidder, for cash in 
hand, or to the said Rudolph B. Behrend, if there be no 
higher price offered, said sale in ay event to be subject 
to the approval of the Board of Blaine County Commis¬ 
sioners; upon approval of such sale the Board of County 
Commissioners will on the date last above mentioned, exe¬ 
cute a deed conveying title to the successful bidder. 

Witness my hand this 5th day of September, 1939. 

SAM LaFAVER 
Blaine County Treasurer. 

Your Legal Notices Are Legal When Published in 
The Watonga Republican 


123 East Main ; — ; Watonga, Okla. j 

In the.Court of Blaine County, State j 


of Oklahoma 


Case No. 
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Publisher's Affidavit 


State of Oklahoma, 

County of Blaine—SS. 

I, Roy Hollinsworth, Jr., being first duly sworn, on oath 
depose and say: 

That I am the Business Manager of The Watonga Re¬ 
publican, a weekly newspaper of a general paid circulation 
in Blaine County, Oklahoma, printed in the English lan¬ 
guage and published in Watonga, Blaine County, Okla¬ 
homa, and which newspaper has been continuously and 
uninterruptedly published in said county for more than 104 
consecutive weeks immediately prior to the first publica¬ 
tion of the attached notice, and that the notice, to-wit: 

Notice of sale of County Porperty. 

a printed copy of which is hereto attached, was published 
in the paper proper and not in any supplement thereof 
for 3 consecutive issues, as follows: 


September 7, 1939 
September 14, 1939 
September 21, 1939 


ROY HOLLINSWORTH, JR. 
Business Manager. 


Subscribed and sworn before me this 22 day of Septem¬ 
ber, 1939. 


A. LESLIE CHAMBERS (Seal) 
Notary Public 


My commission expires: July 22, 1943 
Publisher’s Fees: $5.00 
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186 State of Oklahoma 

County of Blaine, ss: 

I, Sam H. LaFaver, County Treasurer, in and for said 
county and state, do hereby certify that the foregoing is a 
full, true and correct copy of a like instrument, as it ap¬ 
pears recorded in my office. 

Witness my hand this 25 day of June, 1940. 

SAM H. LaFAVER, 

County Treasurer. 

• •••*#•••• 
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190 RUDOLPH B. BEHREND 

Attorney and Counsellor at La/w 

Office Phone Nat’l. 4639 
Home Phone Cleveland 0881 

1317 F Street, Northwest 
Washington, D. C. 

Jnly 8th, 1940 

Richard E. Wellford, Esq., 

Attorney at Law, 

1427 Eye Stree, N. W., 

Washington, D. C. 

Dear Mr. Wellford: 

I have gotten together for you the files, papers and assets 
in the matter of Arnold and Company, Ellwood P. Morey, 
deceased Receiver, and shall he glad to have them delivered 
to you at this office tomorrow. They are very voluminous, 
and my secretary has prepared a receipt itemizing the files 
and securities, which I am asking you to sign when the 
above are received by you. 

I do not understand the position you take, as contained in 
your last letter to me, that you have no insurable interest 
in the four stores at Geary, Oklahoma. I have made it very 
clear to you—also to Judge Luhring—that, while the title 
is in my name, I am holding the properties for the Arnold 
Receivership, and shall be glad to let you have a deed as 
soon as the $1600.00 indebtedness is liquidated. 

Yours, very truly, 

(Sg.) R. B. BEHREND 

RBB/C. 

• ••••••••• 
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191 Endorsed: Filed Jul 30 1940 Charles E. Stewart, 
Clerk 

Order Authorizing Expenditure of Funds for 
Advertising Sale of Property 

Upon consideration of the petition of Richard E. Well- 
ford, Receiver, filed herein on the 26th day of July, 1940, 
it is by the Court this 30th day of July, 1940, 

Adjudged that the said Richard E. Wellford, as receiver 
herein, be, and he hereby is, authorized to expend a sum not 
exceeding $100.00 of funds belonging to the said receiver¬ 
ship for the purpose of inserting a display advertisement 
in a newspaper of daily circulation in the City of Los 
Angeles, California, for the sale of the properties belong¬ 
ing to the said receivership and which are described in the 
said petition. 

It is further ordered that the payment of $100.00 by the 
receiver to Charles B. Shattuck for services rendered the 
receivership, as is set out in the petition, be, and the same 
hereby is, confirmed. 

By the Court: 

BOLITHA J. LAWS 
Justice 

• ••••••••• 

192 Endorsed: Filed Jul 31 1940 Charles E. Stewart, 
Clerk 

Order Directing Receiver to Expend No Funds on 
Lots 16, 17, IS and 19, Geary, Oklahoma 

i This cause coming on for hearing on petition of receiver 
for instructions filed herein on the 25th day of July, 1940, 
and, upon consideration thereof, it is this 31st day of July, 
1940. 

Ordered, that Richard E. Wellford, Receiver herein, be 
and he is hereby directed to expend no further funds in his 
hands as Receiver upon or in regard to the properties 
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known as Lots 16, 17, 18 and 19 in Block 26, located at 
Geary, Oklahoma. 

By the Court: 

BOLITHA J. LAWS 
Justice 

• ••••••••• 

196 Endorsed: Filed Aug 1 1940 Charles E. Stewart, 
Clerk 

Order 

This cause coming on for hearing on the petition of 
Richard E. Wellford, Receiver herein, for instructions, filed 
this date, and, upon consideration thereof, it is this 1st day 
of August, 1940, 

Ordered, that Richard E. Wellford, Receiver herein, be 
and he is hereby authorized and directed to file a petition 
in the United States District Court for the Southern Dis¬ 
trict of California in Equity Cause 649-H, praying the 
Court that he be appointed as ancillary receiver in said 
cause, or, in the alternative, that Roland Rich Woolley, 
Attorney At Law, Los Angeles, California, be appointed as 
ancillary receiver in the place and stead of Ellwood P. 
Morey, deceased. 

It is further ordered that Richard E. Wellford, Receiver 
herein, be, and he is hereby authorized and directed to em¬ 
ploy Roland Rich Woolley as counsel. 

By the Court: 

JAS. W. MORRIS 
Justice 

• •*••••••• 

197 Endorsed: Filed Aug 7 1940 Charles E. Stewart, 
Clerk 

Petition for Rule to Show Cause 

Petitioner, Richard E. Wellford, Receiver in the above 
entitled ccause, respectively shows to the Court as follows: 
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1. That he is the duly appointed, qualified and at present 
time acting receiver in this cause. 

2. That your petitioner, as receiver, was appointed in the 
place and stead of Ellwood P. Morey, deceased, former re¬ 
ceiver herein; that he is entitled to all of the records, files 
and papers in regard to this receivership in possession of 
the executrix or attorney of the former receiver. That 
Rudolph B. Behrend who acted as attorney of the former 
receiver has in his possession certain records, especially 
check stubs and account books showing receipts and ex¬ 
penditures of moneys belonging to this receivership. That 
Mr. Behrend, as attorney for the executrix of the deceased 
receiver, has filed what purports to be a final account for 
the deceased receiver, upon which there will be a hearing 
on the 20th day of this month. That, in order that your 
petitioner can be properly informed as to the claims of re¬ 
ceipts and expenditures made in this account, it is neces¬ 
sary that he have in his possession all of the books and 
records from which said account was made, especially the 
check stubs, bank books, etc. That Rudolph B. Behrend, 
acting as former attorney for the deceased receiver, has 
in his possession these records; that a request was made 
of him at his office to deliver these papers to your peti¬ 
tioner, which was refused; that your petitioner wrote him 
on the 24th day of July and again on the 30th day of July 

requesting that these papers be delivered to him; 
198 that the said Behrend has ignored both letters and 
that your petitioner, by being deprived of these rec¬ 
ords until the date of the hearing would be compelled to 
ask for a continuance in order that he might examine same. 

Wherefore, the premises considered, petitioner prays: 

1. That a rule to show cause issue out of this Court di¬ 
rected to Rudolph B. Behrend requiring him to show cause 
on a day certain, if any he has, why he should not deliver 
forthwith to your petitioner all records, account books, 
etc., pertaining to this receivership, or, in the alternative, 
that the same be forthwith deposited with the Auditor of 
this Court. 
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2. That upon a hearing of the rule the Court direct said 
Behrend to forthwith turn over to your petitioner all of 
the books, records and accounts belonging to this receiver¬ 
ship, or, in the alternative, to deliver the same to the Audi¬ 
tor of this Court, and that the cost of issuing this rule, 
including the Marshal’s fee, be assessed against the said 
Behrend. 

3. And for such other and further relief as to the Court 
may seem just and proper. 

RICHARD E. WELLFORD, 
Receiver, Arnold & Company. 

District of Columbia—ss: 

Richard E. Wellford, being first duly sworn, deposes and 
says that he has read the above petition by him subscribed 
and that the facts and things stated therein are true to the 
best of his knowledge and belief. 

RICHARD E. WELLFORD 

Subscribed and sworn to, before me, this 7th day of 
August, 1940. 

PATRICK H. McCORMICK 
Notary Public , D. C. 

(Notarial Seal) 

• ••••*•••• 

199 Endorsed: Filed Aug 7 1940 Charles E. Stewart, 
Clerk 

Rule to Show Cause 

This cause coming on for hearing upon the petition of 
Richard E. Wellford, Receiver herein, for a rule to show 
cause against Rudolph B. Behrend, and upon consideration 
thereof, it is this 7th day of August, 1940. 

Ordered, that Rudolph B. Behrend, 1317 F Street North¬ 
west, be and he hereby is directed to show cause, if any he 
has, on the 13th day of August, 1940, at ten o’clock A. M., 
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or as soon thereafter as counsel may be heard, why he 
should not forthwith deliver to Richard E. Wellford, Re¬ 
ceiver herein, all of the books, records and papers pertain¬ 
ing to this Receivership, or, in the alternative, to deliver 
same forthwith to the Auditor of this Court. Provided 
that a copy of this rule be served on said Rudolph B. 
Behrend, on or before August 9, 1940. 

By the Court: 

JAS. W. MORRIS 
Justice 

Served a copy of the above rule on Rudolph B. Behrend, 
personally August 9, 1940. 

JOHN B. COLPOYS 

U. S. Marshal in cund for the District of Columbia 

By JAMES A. QUINN 
Asst. XJ . S, Marshal 

Marshal cost $1.00 

• ••••••••• 

200 Endorsed: Filed Aug 13 1940 Charles E. Stewart, 
Clerk 

Order Directing Books and Records Pertaining to 
Receivership Be Delivered to Richard E. Wellford 

This cause coming on for hearing under petition of Rich¬ 
ard E. Wellford, Receiver herein, and Rule to Show Cause 
issued thereon against Rudolph B. Behrend and, upon con¬ 
sideration thereof, after argument of Counsel, it is this 
13th day of August, 1940, 

Ordered that Rudolph B. Behrend be and he hereby is 
directed to deliver forthwith to Richard E. Wellford, Re¬ 
ceiver herein, all books, records, papers and accounts in 
his possession or under his custody pertaining to this re¬ 
ceivership. That all records pertaining to this case be pro- 
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duced by the Receiver before the Auditor at the hearing on 
August 20, 1940. 

By the Court: 

JAS. W. MORRIS 
Justice 

• ••••••••• 

201 Endorsed: Filed Sep 24 1940 Charles E. Stewart, 
Clerk 

Order Instructing Receiver 

Upon consideration of the petition filed herein on the 
20th day of September, 1940, by Richard E. Wellford, the 
Receiver herein, it is by the Court this 24th day of Septem¬ 
ber, 1940, 

Adjudged and Ordered, 

1. That Richard E. Wellford, receiver herein, be and he 
is hereby instructed that the order entered herein on Feb¬ 
ruary 17, 1934 appointing Ellwood P. Morey receiver was 
not intended to and did not appoint or constitute the said 
Ellwood P. Morey receiver of Arnold & Company, a body 
corporate, but only appointed him receiver of all assets be¬ 
longing to the two collateral trusts described in the peti¬ 
tion filed herein on February 13, 1934, and that the order 
entered herein on the 4th day of June, 1940, therefore con¬ 
stituted and appointed Richard E. Wellford substituted 
receiver with all the powers heretofore conferred upon the 
said Ellwood P. Morey. 

2. That, as substituted receiver herein, Richard E. Well¬ 
ford be and he is hereby instructed to consider the note of 
Thomas I. Rotfe, et ux, which was received by said Ellwood 
P. Morey, as receiver, from Arnold & Company, subsequent 
to his appointment, and its derivative proceeds, described 
in the petition filed herein on the 20th day of September, 
1940, as belonging to the collateral trusts described in said 
petition and to accordingly prorate the same between them, 
as well as any other asset heretofore belonging to and 
which has become a part of the assets of the receivership 
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but unallocated particularly to either of the said collateral 
trusts. 

202 (3) That the substituted receiver herein cause 
notice by publication to be given to all holders of 

participating certificates Class “A” and “B” to present 
and file their claims, duly verified, with the substituted re¬ 
ceiver on or before the 31st day of October, 1940, said 
notice to be published once a w-eek for three consecutive 
weeks in the Washington Law Reporter and The Evening 
Star. 

(4) That the Auditor of this Court be and he is hereby 
directed to suspend all further hearings upon the final ac¬ 
count of Ellwood P. Morey, former receiver herein, until a 
date to be set by him not sooner than one week subsequent 
to the date of the last publication as provided herein. 

0 R LUHRING 

Justice 

Copy of the foregoing order mailed this 20th day of Sep¬ 
tember, 1940, to Rudolph Behrend, Attorney for the execu¬ 
trix of Ellwood P. Morey, deceased, former receiver herein, 
with notice that the same will be presented to Mr. Justice 
Luhring for signature at ten o’clock A. M. on September 
24, 1940, in open Court. 

RICHARD E. WELLFORD, 
Receiver. 

• ••••••••• 

203 Endorsed: Filed Nov 20 1940 Charles E. Stew¬ 
art, Clerk. 

Supplemental Order of Reference to Auditor on Petition of 
Receiver for Instruciioyis and Answer Thereto by Ru¬ 
dolph Behrend. 

This case came on for hearing on the motion of Richard 
E. Wellford, Receiver herein, filed October 16, 1940, for 
further instructions on his petition filed herein on July 26, 
1940, in regard to his making claim or disclaiming right, 
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title or interest in and to certain properties located in 
Geary, Oklahoma, which properties formerly belonged to 
this receivership, but which were lost to the receivership 
in April, 1939, by a non-payment of taxes; and the answers 
to said motion and petition filed herein by Rudolph B. Beh- 
rend, and it appearing to the Court that it is necessary to 
take testimony on the issues raised by said motion and peti¬ 
tion and the answers filed thereto before any action is taken 
by the Court thereon, and it further appearing that this 
cause is at the present time before the Auditor for the stat¬ 
ing of the final account of Ellwood P. Morev, former re- 
ceiver herein, now deceased, it is this 20 day of November, 
1940, 

Ordered, that the petition for instructions by Richard E. 
Wellford, Receiver, filed herein on the 26th day of July, 
1940, and his motion filed herein on October 16th, 1940, and 
the answer filed thereto by Rudolph B. Behrend be and the 
same hereby are referred to the Auditor of this Court in 
connection with and supplemental to the former order of 
this Court directing said Auditor to state the final 
204 account of said deceased receiver, with instructions 
that the Auditor take testimony upon the issues 
raised by said motion and petition for instructions and the 
answers filed thereto and promptly make his report to this 
Court in regard thereto with his findings of fact and his 
conclusions of law and such recommendations as he may 
think proper. 

It is further Ordered that the said Auditor make his re¬ 
port herein on this order prior to his stating of the final 
account of said deceased receiver. 

Bv the Court: 

w 

O. R. LUHRING 
Justice 

Copy of this order delivered by hand to the office of 
Rudolph B. Behrend, Esq., 1317 F Street, Northwest, on 
the 19th day of November, 1940, with instructions that, if 




174 


objected to, it would be presented to Mr. Justice Luhring at 
ten o’clock A. M. on November 20, 1940. 

JOHN V. SADLER, 

Attorney for Richard E. Well- 
ford, Receiver. 

205 Endorsed: Filed Feb 3 - 1941 Charles E. Stew¬ 
art, Clerk. 

Report of the Auditor 

To the District Court of the United States 
for the District of Columbia: 

1. The Court, on November 20th, 1940, passed a supple¬ 
mental order of reference in the above-entitled cause, read¬ 
ing as follows: 

“This case came on for hearing on the motion of Richard 
E. Wellford, Receiver herein, filed October 16, 1940, for 
further instructions on his petition filed herein on July 26, 
1940, in regard to his making claim or disclaiming right, 
title or interest in and to certain properties located in 
Geary, Oklahoma, which properties formerly belonged to 
this receivership, but which were lost to the receivership 
in April, 1939, by a non-payment of taxes; and the answers 
to said motion and petition filed herein by Rudolph B. Beh- 
rend, and it appearing to the Court that it is necessary to 
take testimonv on the issues raised bv said motion and pe- 
tition and the answers filed thereto before any action is 
taken by the Court thereon, and it further appearing that 
this cause is at the present time before the Auditor for the 
stating of the final account of Ellwood P. Morey, former 
receiver herein, now deceased, it is this 20th day of No¬ 
vember, 1940, 

Ordered, that the petition for instructions by Richard E. 
Wellford, Receiver, filed herein on the 26th day of July, 
1940, and his motion filed herein on October 16th, 1940, and 
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the answer filed thereto by Rudolph B. Behrend be and the 
same hereby are referred to the Auditor of this Court in 
connection with and supplemental to the former order of 
this Court directing said Auditor to state the final account 
of said deceased receiver, with instructions that the 
206 Auditor take testimony upon the issues raised by 
said motion and petition for instructions and the an¬ 
swers filed thereto and promptly make his report to this 
Court in regard thereto with his findings of fact and his 
conclusions of law and such recommendations as he may 
think proper. 

It is further Ordered that the said Auditor make his re¬ 
port herein on this order prior to his stating of the final 
account of said deceased receiver.” 

2. In pursuance of said order, the Auditor put the matter 
down for hearing on November 27th, 1940, at 10 o’clock, 
A. M.; and at that time, Mr. Wellford, the Receiver, and 
Mr. Behrend, the Respondent, being present, the Auditor 
proceeded with the hearing, and took testimony upon the 
issues raised by said motion and petition for instructions 
and the answers filed thereto. Further hearings were held, 
pursuant to adjournment, on December 16th, 1940, and De¬ 
cember 30th, 1940, when the hearings concerning said issues 
were closed. All the testimony taken at said hearings was 
stenographically reported, and a transcript thereof, con¬ 
sisting of three volumes, numbered 1, 2 and 3, containing 
100 pages, in typewriting, is filed herewith, together with 
all exhibits and papers submitted. 

3. After the conclusion of said hearings, Mr. Wellford 
and Mr. Behrend submitted memorandums to the Auditor 
in support of their respective contentions, and proposed 
findings of fact and conclusions of law, the last memoran¬ 
dum having been filed January 21, 1941. 

4. And now, upon consideration of the issues raised by 
the above-mentioned motion and petition for instructions 
and the answers filed thereto, and the entire testi- 
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207 mony and evidence submitted, the Auditor makes the 
following 

Findings of Fact. 

(a) This Court, by an order entered in the above-entitled 
cause, on February 17, 1934, appointed Ellwood P. Morey 
receiver of the defendant Arnold and Company, (a corpo¬ 
ration organized under the laws of the State of Delaware 
with an office and transacting business in the City of Los 
Angeles, in the State of California), with power to take 
over and administer the assets then held by the defendants 
Federal-American National Bank and Trust Company, 
Trustee, and Cary A. Hardee, Receiver of Federal-Ameri¬ 
can National Bank and Trust Company, Trustee; and with 
powder, also, to carry out and perform the duties of the trus¬ 
tee set forth in the two deeds in trust attached to the bill 
filed herein on February 13, 1934, under the direction of 
this Court. 

(b) The said Ellwood P. Morey duly qualified as receiver 
of said corporation, by giving a bond, in the penal sum of 
$25,000, conditioned for the - faithful performance of his 
trust, as provided in said order, and promptly entered upon 
the discharge of his duties as such receiver, and acted as 
receiver of said corporation until March 27, 1940, when he 
departed this life. 

(c) On May 10, 1940, Mary B. Morey, as executrix of the 
will of said Ellwood P. Morey, filed a petition herein pray¬ 
ing that an order be passed appointing Rudolph B. Behrend 
receiver in the place of said Ellwood P. Morey; and there¬ 
after, upon consideration of said petition, the Court entered 
an order appointing Richard E. Wellford receiver herein, 
“with all the powers heretofore conferred upon the former 

receiver”, upon the condition, that before entering 

208 upon his duties as such receiver, he enter into a bond 
in the penal sum of $10,000, conditioned for the faith¬ 
ful performance of his trust. Said Richard E. Wellford 
qualified as receiver on June 5, 1940, and has since been 
acting as such receiver. 
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(d) Among the assets which said Ellwood P. Morey 
“took over”, as receiver of said corporation, was a mort¬ 
gage on certain real estate, known as Lots 16, 17, 18 and 
19, in Block 26, in the City of Geary, Blaine County, Okla¬ 
homa, said Lots being improved by four one-story brick 
stores. Said mortgage, which is dated October 7,1925, was 
given to secure the payment of $9,500.00 and interest 
thereon. At the time said Morey w T as appointed receiver, 
there w T as a balance of $5,630.05 due on said mortgage. 
Upon consideration of the petition of said Ellwood P. 
Morey, as Receiver for said corporation, filed herein on 
September 12th, 1934, this Court, on said date, authorized 
said Receiver to employ E. H. Lookabaugh, an attorney at 
law at Wa tonga, Oklahoma, to represent him, said Receiver, 
in connection with the foreclosure of said mortgage, se¬ 
cured on said Lots 16, 17, 18 and 19, in Block 26, in said 
Geary, Oklahoma. Pursuant to the foreclosure proceedings, 
taken in Blaine County, Oklahoma, a decree was entered, on 
July 25, 1935, awarding a judgment in favor of said Ell¬ 
wood P. Morey, as Receiver, for $7,680.00, with interest at 
10 per cent., and an attorney’s fee of $749.00 for Mr. Looka¬ 
baugh, who conducted the foreclosure proceedings. At the 
foreclosure sale, made by the Sheriff of Blaine County, 
Oklahoma, pursuant to said decree, Mr. Morey, as receiver, 
was compelled to buy in the properties, and the Sheriff, on 
September 17th, 1935, made a deed conveying the fee simple 
title to said Lots to said Ellwood P. Morey, as the Receiver 

of Arnold and Company. Said deed was found among 
209 the papers of said Ellwood P. Morey, after his death; 

and while the question does not appear to be material 
under the present reference, the indications are that said 
Morey failed to have said deed recorded. 

(e) On April 15, 1936, said Ellwood P. Morey filed a pe¬ 
tition herein, for instructions, stating as follows: 

“2. When your petitioner qualified as Receiver and re¬ 
ceived in his possession the notes and mortgages referred to 
in the original petition for appointment of a Receiver of 

I 

i 

I 

I 

I 

l 
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Arnold and Company, and upon investigation of the status 
of the notes secured by first mortgages on properties in 
several states, he learned that in many instances taxes were 
unpaid for several years, and in some for as many as five 
years, and that the said notes -were all in default. He was 
unable to make collections to pay up the back taxes, Court 
costs of foreclosure proceedings, and attorneys’ fees. As a 
result of his failure so to do, notwithstanding efforts were 
continually being made to do so, and in view of the inability 
of petitioner to make sales of the properties under his con¬ 
trol, he has been unable to meet the taxes due on properties 
to which he now, as Receiver, has title through foreclosure 
proceedings, in the amount of $2,297.50, which said taxes 
must be paid by the 20th of April, this year, and if said 
taxes be not paid on the 20th instant, said properties will be 
sold and he will have thirty days from date of sale to re¬ 
deem by paying all the taxes due, to w r it, $3,980.00, and if 
not redeemed in thirty days, the sale becomes final and 
passes title to purchaser, and the creditors of Arnold and 
Company w T ill suffer irreparable loss. 

3. Said properties consist of lots 16, 17, 18 and 19, in 
block 26, in the town of Geary, Blaine County, Oklahoma, 
improved by buildings rented for stores. 

4. Petitioner further shows to the Court that the time is 
very short in which he can act in connection with the pay¬ 
ment of said taxes. He has in hand at the present time the 
sum of $812.48, -which sum he should retain to meet neces¬ 
sary expenses as they may arise in connection with said 
receivership, and should have an additional sum of $2,297.50 
to pay said taxes.” 

Upon consideration of said petition, the Court, on April 
15, 1936, ordered, as follows: “That the Receiver herein 
be, and he hereby is, authorized and empowered to 
210 borrow not exceeding $2,500.00, with interest at 6%, 
and to pay, if necessary, a ten per cent, bonus to 
obtain said loan. Should said loan not be obtainable, and 
same be made by the Receiver personally, which is hereby 
authorized, no bonus shall be allowed.” 
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(f) Said Ellwood P. Morey, on April 18, 1936, made his 
note as receiver, for $1,800, payable to the order of Amy 
N. Behrend Goldstein, (daughter of said Rudolph B. Beh- 
rend, attorney for the former receiver), and received from 
Mrs. Goldstein a check for $1,800. The former receiver de¬ 
posited with Mrs. Goldstein, as collateral security for said 
loan, certain notes belonging to the receivership, known as 
the “Van Fleet notes”; and in his report under Equity 
Rule 69, filed in the cause on April 27, 1936, the former Re¬ 
ceiver reported to the Court that said “Van Fleet notes” 
were “deposited with Julius Goldstein as security for loan 
made to Receiver to pay taxes. Said “Van Fleet notes” 
were returned to the former receiver when the Goldstein 
loan was paid, and the amounts thereof were subsequently 
paid to the former receiver. On the date of the delivery of 
Mrs. Goldstein’s check for $1,800 to the former receiver, 
April 18, 1936, there was deposited to her credit at the 
Bank $1,215.75 to enable her to make said loan of $1,800. 
The deposit of $1,215.75 to the credit of Mrs. Goldstein was 
made available by her father, the said Rudolph B. Behrend, 
in this way: On said date Mrs. Goldstein held her father’s 
note for $3,700.00, for money due from him to her, and when 
she issued her check for $1,800.00 to the former receiver, 
she did not have sufficient cash on hand to pay said check, 
and her father gave her his check for $800.00, on account of 
his said note for $3,700.00, then held by her, and the $800.00 
was endorsed on the back of said note. Thereafter, on April 
23,1936, the former receiver paid to Julius Goldstein, 
211 Mrs. Goldstein’s husband, the sum of $180.00, as a 
bonus on said loan of $1,800 made to the former re¬ 
ceiver. Mr. Behrend stated to the Auditor in the course 
of said hearings, that “in view of the fact that he had used 
such little judgment in permitting his daughter to make 
the loan to the former receiver, he was willing that the 
$180.00 be charged against him”. On April 18th, 1936, the 
former receiver wired $2,297.50 to Mr. E. H. Lookabaugh, 
his attorney in Oklahoma, to pay part of the taxes and as- 
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sessments against said Lots, leaving a balance in arrears of 
$1,682.50. 

The former receiver, in a letter to Mr. Lookabaugh, dated 
October 6, 1937, stated as follows: 

“I have your letter of September 30, in reference to the 
Geary properties. I note what you say about their sale. 


1 Since my appointment as Receiver, I have 
paid out in cash on account of this property, 
for costs, insurance, attorney’s fees, taxes, 

etc.,. $6,504.14 

I have received on account of the properties, 
for rents, etc. 1,805.41 


Leaving a loss of. 4,698.73 

Should I accept, net. 3,000.00 


I would suffer a net loss of. 1,698.73 

during my administration as Receiver 
The amount due on the loan against the prop¬ 
erties at the time I was appointed Receiver 
was. 5,630.05 


which makes a total loss on the property of $7,328.78” 


The former receiver received a letter from his attorney, 
Mr. Lookabaugh, dated March 17, 1939, notifying him that 
said lots would be sold for arrears of taxes and assessments 
amounting to $3,503.16, and that the property had been 
advertised for sale. 

(g) On August 30, 1939, said Ellwood P. Morey, the 
former receiver, filed a petition in this cause, reading 
212 in part, as follows: 

“2. Among the various assets in possession of petitioner 
belonging to the above receivership, are Lots 16, 17, 18 and 
19, in Block 26, Geary, Oklahoma. These properties are 
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held by Receiver as security for Participation Certificates 
in Series A. Petitioner has no funds in his possession ap¬ 
plicable to said Series A. 

3. Petitioner further shows to the Court that the above 
described properties were sold for non-payment of taxes, 
the amount of unpaid taxes against said four lots being ap¬ 
proximately $4,000.00. The Tax Commissioners of the 
County in which Geary is located have obtained a tax deed 
to said lots, but petitioner is informed and believes, and 
therefore avers, that title to said four lots may be reac¬ 
quired and redeemed by him, free and clear of any and all 
tax liens or encumbrances of any and every character, upon 
the payment by Receiver to said Commissioners of the sum 
of $1,600.00. 

4. As above stated, no funds applicable to the Partici¬ 
pation Certificates of Series A are in Receiver’s possession. 
Petitioner believes it would be in the interest of said re¬ 
ceivership if the sum of $1,600.00 be borrowed for the pur¬ 
pose of redeeming said lots. Rudolph B. Behrend, a mem¬ 
ber of the bar of the District Court of the United States for 
the District of Columbia, who has represented petitioner in 
this cause since the inception of the receivership, has volun¬ 
teered to advance and lend to the Receiver, if this Honor¬ 
able Court approves thereof, the sum of $1,600.00, so as to 
enable the Receiver to redeem said four lots. Petitioner 
believes that there should be realized out of the sale of said 
four lots no less than $6,000.00—probably more—and he be¬ 
lieves it would be in the interest of said receivership if au¬ 
thority be granted to him to borrow^ the $1,600.00 as above 
set out. It is to be understood that no charge will be made 
for said loan, excepting that the sum of five per cent per j 
annum will be paid for its use, with the understanding that j 
the amount may be repaid by the Receiver at any time j 
within one year from the date of the making of said loan. 

Wherefore, the Premises Considered, petitioner prays as 
follows: 
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1. That an order may be passed herein by this Honor- 
able Court authorizing the petitioner to borrow from Ru¬ 
dolph B. Behrend the sum of $1,600.00, and to issue to him 
his note, as Receiver, in and for that amount, payable on or 
before one year after date, with interest at five per cent per 
annum, said $1,600.00 to be a first lien, after satisfaction 
of tax liens, upon any and all assets in Receiver’s posses¬ 
sion applicable to the payment of Series A Participation 
Certificates.” 

213 (h) Upon consideration of said petition, this 

Court, on August 30th, 1939, ordered, as follows: 

“That said Ellwood P. Morey, Receiver as aforesaid, be, 
and he hereby is, authorized to borrow from Rudolph B. 
Behrend the sum of $1,600.00 for the purpose of redeeming 
from tax sale the lots referred to in said petition, with 
power in said Receiver to issue his note, as Receiver, in and 
for said sum of $1,600.00, dated the day of the making of 
said loan, and payable on or before one year after date, with 
interest at four per cent per annum; the repayment of said 
$1,600.00, with interest as aforesaid, to be a prior lien, after 
satisfaction of any and all tax liens, against, upon any and 
all assets in Receiver’s possession applicable to the pay¬ 
ment of Series A Participation Certificates.” 

(i) Pursuant to the foregoing order, said Ellwood P. 
Morey, as receiver of said corporation, signed and delivered 
to said Rudolph B. Behrend, a note payable to the Second 
National Bank of Washington, or order, one year after 
date, with interest at the rate of four per cent., said note 
being as follows: 

Washington, D. C., Sept. 27, 1939. 

One year after date, for value received, I promise to pay 
to The Second National Bank of Washington, or order, the 
sum of Sixteen Hundred Dollars at The Second National 
Bank of Washington, 1333 G Street, N. W., Washington, 
D. C. with interest at the rate of four per cent per annum 
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until paid. All parties hereto, including the endorsers here¬ 
on, guarantee the payment of this note and do hereby waive 
demand, notice and protest. 

Ellwood P. Morey 
Receiver Arnold and Co. 
Equity No. 56,800 


Address 


Phone 

(j) Said Rudolph B. Behrend personally endorsed said 
note, in blank, and said Second National Bank discounted 
the note for said Behrend and placed the sum of $1,600.00 
to his credit at the bank. Said Behrend thereupon with¬ 
drew said $1,600.00 from said Bank, and carried the same, 
in person, to Watonga, Oklahoma, the County Seat of 
Blaine County, in which the City of Geary is located, and 
on October 3rd, 1939, at the auction sale occurring 
214 at the Court House at said Watonga, on said date, 
as the highest bidder for the four Lots mentioned 
above, became the purchaser of said Lots, at and for the 
sum of $1,600.00. Said Rudolph B. Behrend, acting for and 
on behalf of the former receiver, had theretofore, on Sep¬ 
tember 5th, 1939, offered to pay $1,600.00 for said Lots, and 
his offer was published once a week for three weeks in the 
Watonga Republican, a newspaper, as follows: 

(“Published in Watonga Republican September 7, 14, 21, 

1939.) 

NOTICE OF SALE OF COUNTY PROPERTY 
ACQUIRED AT RESALE 

Notice is hereby given that the undersigned, Sam La- 
Faver, Treasurer of Blaine County, Oklahoma, has received 
from Rudolph B. Behrend, a bid in the sum of $1600.00, for 
the purchase of the following described real estate, to-wit: 

/ 
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All of Lots 16, 17, 18, and 19, in Block 26, in the City of 
Geary, Blaine County, Oklahoma. 

Which real estate was bid off by the County Treasurer 
of said County at a resale for delinquent taxes held on the 
17th day of April, 1939, and that on the 2nd day of October, 
1939, at the hour of 10:00 A. M. of said day, in the office of 
the Blaine County Treasurer, in Watonga, said property 
shall be sold to the highest competitive bidder, for cash in 
hand, or to the said Rudolph B. Behrend, if there be no 
higher price offered, said sale in any event to be subject 
to the approval of the Board of Blaine County Commission¬ 
ers ; upon approval of such sale the Board of County Com¬ 
missioners will on the date last above mentioned, execute a 
deed conveying title to the successful bidder. 

Witness my hand this 5th day of September, 1939. 

SAM LaFAVER. 

Blaine County Treasurer. 

(k) Said sum of $1,600.00 was paid by said Rudolph B. 
Behrend to the Tax Commissioner of said Blaine County, 
Oklahoma, on October 3rd, 1939, and for and in considera¬ 
tion of said sum of $1,600.00, Earl Rogers, as Chairman of 

the Board of County Commissioners of said Blaine 
215 County, Oklahoma, executed and delivered to said 
Rudolph B. Behrend a deed dated October 3rd, 1939, 
conveying to him, the said Rudolph B. Behrend, title to the 
said Lots, and said deed was recorded the 3rd day of Oc¬ 
tober, 1939, in Book 68, page 373, in the office of the County 
Clerk of said Blaine County, Oklahoma. 

(l) The above-named E. H. Lookabaugh, a reputable, 
competent and active practioner of law in Blaine County, 
Oklahoma, who represented the former receiver in connec¬ 
tion "with the foreclosure of the mortgage on said Lots, 
advised the former receiver not to make the offer for said 
Lots himself, and to have some other person make the offer 

1 for him; and in having said Rudolph B. Behrend make said 



185 


i 

1 


offer, and take title to the property, the former receiver 
followed the advice of said E. H. Lookabaugh. 

(m) In May, 1940, the fire marshal at Oklahoma City, 
Oklahoma, notified said Rudolph B. Behrend, that unless 
certain repairs were made to the four stores on said Lots ! 
to remove them from the category of fire hazards, said 
stores would be torn down. But nothing appears to have I 
been done in the matter of the threatened tearing down of 
said stores. Three of said stores are occupied and used for 
business purposes. Each of the Lots is 25 feet front by a | 
depth of 140 feet, and each of the four brick stores is 25 
feet wide and 100 feet deep. Numerous efforts were made 

by the former receiver to sell said property, but without 
success. | 

(n) Three of said stores are now rented; two at $25.00 
each, and one at $20.00. The other store is vacant. 

(o) After said Behrend received the deed for said stores 
from the Sheriff of said Blaine County, Oklahoma, 

216 he opened an account with the Second National Bank, 
at 1331 G Street, Northwest, Washington, D. C., in 
the name of “R. B. Behrend, Trustee, Geary, Oklahoma,” 
and has deposited in said account all rents since received 
from said stores. j 

(p) The said Rudolph B. Behrend bought said stores on 
behalf of the former Receiver, and acted as trustee in all j 
his transactions concerning said stores. 

i 

i 

Conclusions of Law. j 

5. On the foregoing findings of fact, and the other facts j 
and circumstances disclosed by the evidence, the Auditor ! 
makes the following findings, as conclusions of law: 

(1) That the said Rudolph B. Behrend is holding title 
to the above-described stores as trustee for this receiver- 
ship. 

(2) That said stores are assets of this receivership; and 

(3) That it is the duty of the present Receiver to take 


i 
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appropriate steps to sell and dispose of said stores, at the 
best price obtainable therefor. 

Recommendation 

6. On the basis of the above findings of fact and conclu¬ 
sions of law, the Auditor recommends that prayers num¬ 
bered 1 and 2 of the aforementioned petition of the present 
Receiver, filed herein on July 26, 1940, be denied. 

7. The Auditor suggests that the determination of the 
amount of his fee for services rendered under the supple¬ 
mental order of reference be deferred until the final ac¬ 
count of the deceased receiver has been stated. In 

217 this connection, the Auditor reports to the Court, 
that he has paid to Messrs. Hart and Dice, Short¬ 
hand Reporters, the sum of $82.00 for reporting the three 
volumes of testimony filed herewith. 

8. Notice of the filing of this report is being mailed to 
Mr. Richard E. Wellford, the present Receiver, and to Mr. 
Levi H. David, attorney for Mr. Behrend. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor . 

Memorandum 

February 13 1941 

Exception of Richard E. Wellford, Receiver, to auditor’s 
report, filed. 

• ••••••••# 
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218 Endorsed: Filed Feb 19 1941 Charles E. Stewart, 
Clerk 

Notice to Bonding Company 

To—United States Fidelity & Guaranty Co. 

Surety on Bond of Ellwood P. Morey, 
deceased receiver in the above cause. 

Gentlemen: 

You are hereby notified that the undersigned, as present 
receiver in the above cause, on July 26, 1940, requested in¬ 
structions from the Court in regard to claiming or dis¬ 
claiming any right, title or interest in the properties which 
were known as Lots 16, 17, 18 and 19 in Block 26, Geary, 
Oklahoma, which were formerly owmed by this receiver¬ 
ship and now owned by Rudolph B. Behrend, attorney for 
the former deceased receiver. 

That answers thereto have been filed by the executrix 
of the deceased receiver, her attorney, and Rudolph B. 
Behrend in his individual capacity. 

That the same was referred to the Auditor for the taking 
of testimony on the issues raised by the pleadings. That, 
on the 3rd day of February, the Auditor filed his report 
and, on the 13th day of February, exceptions were filed 
thereto by the present receiver. That a hearing on this 
matter will be called to the attention of the Court on Fri¬ 
day, February 21st at 1:30 P. M. before Mr. Justice 
Luhring. 

You are hereby given notice of this hearing, as the pres¬ 
ent receiver intends to make claim against you for dam¬ 
ages to this receivership growing out of the handling 

219 of the property involved herein. 

RICHARD E. WELLFORD, 
Receiver, Participating Cer¬ 
tificate Holders, Arnold & 
Company, 

1427 Eye Street, N. W. 

• ••••••••• 
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220 Endorsed: Filed Feb 21 1941 Charles E. Stewart, 
Clerk 

Affidavit of Rudolph B. Behrend and Certificate 
District of Columbia, ss: 

I, Rudolph B. Behrend, being first duly sworn according 
to law, on oath depose and say that I am a resident of the 
City of Washington, in the District of Columbia, having 
resided here all my life; that I have been a member of the 
Bar of the District Court of the United States for the Dis¬ 
trict of Columbia (formerly Supreme Court of the District 
of Columbia) for over 42 years, and have been a member of 
the Bar of the United States Court of Appeals for 
the District of Columbia and the Supreme Court of 
the United States for nearly the same length of time; that 
this is the first time in my entire practice that I have ever 
had occasion to file an affidavit in order to have a dif¬ 
ferent judge sit in any case in which I have been inter¬ 
ested, and do so very reluctantly in this case; that I believe 
that, in the above entitled cause, Mr. Justice Luhring has 
formed an opinion against me, and, therefore, he should 
not sit in judgment on the exceptions taken by Richard E. 
Wellford, Receiver, filed to the last Auditor’s report which 
! was filed herein on the 3rd day of February, 1941; that, in 
this cause, I am charged with having purchased for myself, 
personally, an asset belonging to the receivership, namely, 
four one-storv brick stores located at Geary, in the State 
of Oklahoma, at a time while I was serving as the attornev 

/ a/' 

for the former receiver, the fact being that I pur- 

221 chased them as trustee for the benefit of the former 
receiver, and at his request, whereas the present re- 

' ceiver contends that I purchased them for myself, person- 
i ally, and that the properties belong to me; that, while the 
Auditor has found I purchased the properties as trustee, 

1 and hold title in that capacity for the receivership, my in¬ 
tegrity has been attacked in this cause by the present re¬ 
ceiver, and it is for this reason that I am persuaded to file 
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this affidavit; that, on February 20th, 1941, Levi H. David, 
Esq., who is representing me in the above entitled cause, 
called on Mr. Justice Luhring, with me, in his Chambers 
and asked Mr. Justice Luhring if he thought that he should 
sit in this case, in reply to which the Justice stated he saw 
no reason why he should not; that Mr. Justice Luhring 
thereupon addressed me and stated “you, Rudolph, have 
made all the trouble in this matterthat it would appear, 
therefore, that Mr. Justice Luhring has formed an opinion 
against me in this case, and, therefore, he should not pass 
upon the exceptions above referred to; that I am informed 
and believe that Richard E. Wellford, Receiver in this case, 
is a personal friend of Mr. Justice Luhring, who appointed 
him, Mr. Wellford, as such Receiver; that affiant is in¬ 
formed and believes, and therefore avers, that Mr. Justice 
Luhring and Mr. Richard E. Wellford are on very friendly 
and social terms, that Mr. Wellford has a summer home at 
Sherwood Forest, Maryland, where Mr. Justice Luhring 
and his family are entertained at weekends, during the 
summer, and where Mr. Justice Luhring and Mr. Wellford 
play golf together; that I believe that Mr. Justice Luhring 
has a personal bias or prejudice either against me, or in 
favor of Richard E. Wellford, Receiver, in the cause; that, 
in view of the above facts, I do not believe that Mr. Justice 
Luhring should continue to sit as judge in this cause, but 
that the same should be sent to one of the other Justices. 

RUDOLPH B. BEHREND 


Subscribed and sworn to before me this 21st day of Feb¬ 
ruary, 1941. 


CHARLES E. STEWART 


By H. C. Dertzbaugh 
Cleric 
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222 I hereby certify that I am the attorney of record 
for Rudolph B. Behrend in the above entitled cause 

and I further certify that the foregoing affidavit and appli¬ 
cation are made in good faith. 

LEVI H. DAVID, 

Bond Building 
Washington, D. C. 

Attorney for Rudolph B. Behrend. 

Feb. 21, 1941 

Service copy above affidavit acknowledged 2/21/41. 

JOHN D SADLER, Atty 

For RICHARD E. WELLFORD, 

Receiver 

• ••••*•••# 

223 Endorsed: Filed Feb 24 1941 Charles E. Stew¬ 
art, Clerk 

Memorandum. 

The matter came on for hearing on the affidavit of Ru¬ 
dolph Behrend for a change of venue from me on the ground 
of bias and prejudice. 

The affidavit undertakes to state the conversation between 
Levi David and the affiant and myself in my chambers at 
9:45 a. m. Tuesday, February 20th, 1941, and then proceeds 
to allege, on information and belief, that Mr. Wellford, 
whom I appointed as receiver, is a personal friend of mine 
and that we are on “very friendly and social terms”; that 
my family and I are entertained on w r eek-ends at Mr. Well- 
ford’s summer home in Sherwood Forest, Maryland, and 
that he and I play golf together. 

My relations with Mr. Wellford have been professional 
only in connection with business before this court. I re¬ 
gret that I do not know Mr. Wellford socially. I have 
never, at any time, visited him on week-ends at his summer 
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home or at any other place, and I have never played a game 
of golf with him at any time or at any place. 

This memorandum is placed in the file of this case so 
that the true facts mav be known. 

The affidavit sufficiently charges bias and prej- 

224 udice and, therefore, must be sustained. 

Cause will be remanded to the Assignment Com¬ 
missioner with instructions to refer the same to Justice 
Bailey for hearing. 

0 R LUHRING 
Justice. 

February 21, 1941. 

• ••••••••* 

225 Endorsed Filed Feb 26 1941 Charles E. Stewart, 
Clerk 

Affidavit of Richard E. Well ford, Receiver, Herein, in An- 
siver to Affidavit of Rudolph B. Behrend, Alleging Prej¬ 
udice on the Part of the Court 

District of Columbia—ss: 

Richard E. Wellford, being first duly sworn on his oath, 
deposes and says, that he is the present Receiver in the 
above entitled cause and has carefully read and examined 
the affidavit of Rudolph B. Behrend, which is supported by 
the certificate of Levi H. David, his attorney, filed herein 
on the 21st day of February, 1941, in which the said Beh¬ 
rend supported by said David, accused Mr. Justice Luhring 
of bias and prejudice in this cause on the ground, among 
other things, of a personal friendly, social relationship ex¬ 
isting between Mr. Justice Luhring and affiant. That the 
affidavit is contemptible, for the reason that it is not only 
untrue, but it is believed that there was no information in 
possession of Mr. Behrend or Mr. David, worthy of belief 
by the most feeble mind, upon which to predicate said state¬ 
ments. 

That the statement of Mr. Behrend, which is supported 
by Mr. David, that affiant has entertained Mr. Justice Luhr- 
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ing and his family on weekends at affiant’s home at Sher¬ 
wood Forest, Maryland, is untrue and contemptible, as 
neither Mr. Justice Luhring nor his family have ever been 
in affiant’s home at any time at Sherwood Forest, Maryland, 
or elsewhere, nor has affiant or any member of his family 
been in Mr. Justice Luhring’s home at any place, at any 
time, and it is not believed that such information was in 
possession of said Behrend and/or said David at the 
226 time said affidavit was made, but it is believed that 
said statement was known to be false at the time it 
was incorporated in said affidavit. 

That affiant was in open court on the 21st day of Febru¬ 
ary, 1941, when said affidavit, which had already been filed 
with the Clerk, was presented to the Court. That affiant, 
John D. Sadler and another member of this bar were pres¬ 
ent in Court when Mr. Justice Luhring interrogated Mr. 
Behrend as to where and from whom be obtained the infor¬ 
mation concerning Mr. Wellford and himself, as was con¬ 
tained in his affidavit and heard Mr. Behrend, after being 
pressed for an answer, state that it was obtained from the 
office of affiant. That this affiant states that this statement 
is false and is believed by this affiant to have been an after¬ 
thought of the said Behrend in an attempt to cover up the 
false statements of his affidavit. That this affiant has never 
made any statements to Behrend and/or David, as are set 
out in said affidavit, nor did any other person in or con¬ 
nected with affiant’s office, as is shown by the affidavits of 
Tracy L. Jeffords, Edwn C. Dutton, John D. Sadler, mem¬ 
bers of the bar, and Mrs. Jean S. Torboss, Secretary, who 
are the only persons other than affiant connected with said 
office, which affidavits are attached hereto, incorporated 
herein and made a part hereof. 

That this affidavit made by the said Behrend and sup¬ 
ported by the said David is the boldest attempt that has 
ever come to the attention of this affiant, whereby a mem¬ 
ber of this bar has taken advantage of the formal allega¬ 
tion ‘‘informed and believes” to attack the reputation and 
integrity of the Court and a fellow member of this bar. 
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That affiant believes that this matter should be probed to 
the bottom with appropriate punishment meted out to any¬ 
one found guilty of a wilful attempt to deceive the Cour 
or swear falsely. 

RICHARD E. WELLFORD 

227 Subscribed and sworn to, before me, this 25th day 
of February, 1941. 

WALTER A. BROWN, JR. 

(Notarial Seal) Notary Public , D. C. 

*•#•****•# 

228 Endorsed Filed Feb 26 1941 Charles E. Stewart, 
Clerk. 

Affidavit 

District of Columbia—ss: 

John D. Sadler, being first duly sworn according to law, 
deposes and says that he is a member of the bar of this 
Court and that, since September, 1939, he has been asso¬ 
ciated in the same office with Richard E. Wellford, another 
member of the bar of this Court and who is the present 
Receiver herein; that he was present in this Court on Feb¬ 
ruary 21, 1941, when an affidavit of prejudice made by Ru¬ 
dolph B. Behrend was presented to the Honorable Oscar R. 
Luhring, one of the justices of this Court, in the case of 
Morey v. Arnold & Company, et al., Equity No. 56,800, and 
that he has read the said affidavit; that on the said occasion 
he heard the said Rudolph B. Behrend state to the Court 
that the information contained in the said affidavit con¬ 
cerning social relations between the said Justice Luhring 
and the said Richard E. Wellford had been obtained from 
the office of the said Richard E. Wellford; affiant says that 
he has never informed the said Rudolph B. Behrend that 
the said Justice Luhring and the said Richard E. Wellford 
are on friendly and social terms or that Mr. Wellford has 
a summer home at Sherwood Forest, Maryland, where Jus¬ 
tice Luhring and his family are entertained at weekends, 
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during the summer, or that Justice Luhring and Mr. Well- 
ford play golf together, nor has he otherwise, at any time, 
discussed with the said Rudolph B. Behrend any 

229 social relationship between Justice Luhring and the 
said Richard E. Wellford. 

JOHN D. SADLER 

Subscribed and sworn to, before me, this 25th day of Feb¬ 
ruary, 1941. 

WALTER A. BROWN JR. 

(Notarial Seal) Notary Public, D. C. 

• ••••••••• 

230 Endorsed Filed Feb 26 1941 Charles E. Stewart, 
Clerk. 

Affidavit 

Tracy L. Jeffords says he is a member of the bar of this 
Court and is acquainted with Richard E. Wellford and Ru¬ 
dolph B. Behrend, and since May, 1940, has occupied part 
of a suite of offices with Mr. Wellford, Mr. Edwin C. Dutton 
and Mr. John D. Sadler, and has read what he was told was 
an affidavit of prejudice, dated February 21, 1941, filed in 
this case bv Mr. Behrend. 

Before said affidavit was filed affiant had not heard any 
discussion or mention in this office or elsewhere of anything 
or about anything in regard to social acquaintance or rela¬ 
tions by or between Mr. Wellford, or any one of his family, 
with Mr. Justice Luhring or any member of his family, and 
had not heard anything about or in regard to Mr. Wellford 
or any member of his family playing golf with Mr. Justice 
Luhring or any member of his family, or any week-end 
visits of one to the other, or of any visit of Mr. Justice 
Luhring to Sherwood Forest, Maryland. 

TRACY L. JEFFORDS 

Subscribed and sworn to, before me, this 25th day of 
February, 1941. 

WALTER A. BROWN JR. 

(Notarial Seal) Notary Public, D. C. 
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231 Endorsed: Filed Feb 26 1941 Charles E. Stewart, 
Clerk 

Affidavit 

District of Columbia—ss: 

I, Edwin C. Dutton, on oath say that I am a member of 
the bar of this Court; that I know Mr. Rudolph B. Behrend. 

I have read the affidavit of Mr. Behrend in this cause, dated 
February 21, 1941, wherein he states, inter alia, “that Mr. 
Justice Luhring and Mr. Richard E. Wellford are on very 
friendlv and social terms, that Mr. Wellford has a summer 
home at Sherwood Forest, Maryland, where Mr. Justice 
Luhring and his family are entertained at weekends, dur¬ 
ing the summer, and w*here Mr. Justice Luhring and Mr. 
Wellford play golf togetherI am advised that Mr. 
Behrend stated in open Court that he learned what is 
quoted above at the office of Mr. Wellford. I have one of 
the rooms in the suite in which Mr. Wellford is located in 
the Chandler Building and have had since May of last year. 
Mr. Behrend did not obtain any of the information in the 
above quotation from me. There is also in our suite of 
offices Mr. Tracy L. Jeffords, Mr. John D. Sadler and Mrs. 
Jean S. Torboss. 

EDWIN C. DUTTON 

i 

Subscribed and sworn to, before me, this 25th day of Feb¬ 
ruary, 1941. 

WALTER A. BROWN, JR. 
(Notarial Seal) Notary Public 

***••*•••• 

232 Endorsed: Filed Feb 26 1941 Charles E. Stewart, 

Clerk ! 

Affidavit 

District of Columbia—ss: 

Jean S. Torboss, being first duly sworn on oath, deposes 
and says that she is the Secretary in the offices of Mr. j 
Richard E. Wellford, Mr. John D. Sadler, Mr. Tracy L. 1 
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Jeffords and Mr. Edwin C. Dutton, located in the Chandler 
Building, and has occupied that position since January, 
1940; that she has read the affidavit of Mr. Rudolph B. 
Behrend, dated February 21, 1941, in this cause, wherein 
he states that “Mr. Justice Luhring and Mr. Richard E. 
Wellford are on very friendly and social terms, that Mr. 
Wellford has a summer home at Sherwood Forest, Mary¬ 
land, where Mr. Justice Luhring and his family are enter¬ 
tained at weekends, during the summer, and where Mr. 
Justice Luhring and Mr. Wellford play golf together;’’, 
and has been advised that Mr. Behrend stated in open 
Court that he had learned the information quoted above in 
the office of Mr. Wellford; that said information was not 
obtained from her nor has she at anv time held anv discus- 

V * 

sion with Mr. Behrend concerning this cause or any per¬ 
sonal affairs of Mr. Wellford. 

JEAN S. TORBOSS 

Subscribed and sw’orn to, before me, this 25th day of 
February, 1941. 

WALTER A. BROWN, JR. 

(Notarial Seal) Notary Public , D. C. 

#*•••#•••* 

233 Endorsed: Filed Mar 10 1941 Charles E. Stew¬ 
art, Clerk 

56800 Eq. 

Morey 


v. 

Arnold & Co. 

I think that the exceptions to the report of the auditor 
should be overruled. In buying the property in question 
Mr. Behrend was acting as the agent of the former receiver 
and held the legal title in trust for him. While it now ap¬ 
pears that the purchase was not in accordance with the law 
of Oklahoma, both Mr. Behrend and the former receiver 
acted upon the advice of competent counsel of that state. 
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I think that Mr. Behrend should be directed to dispose 
of this property to the best advantage, disclosing all the 
facts to any prospective purchaser. 

BAILEY 

j. 

**•••••••# 

234 Endorsed: Filed Mar 18 1941 Charles E. Stew¬ 
art, Clerk 

I 

Order Overruling Exceptions, Etc. 

This cause came on for hearing on the motion of Richard 
E. IVellford, Receiver herein, for action by the Court on 
the exceptions of said Receiver to a report of the auditor 
of this Court filed herein on February 3, 1941, and the 
answer to said exceptions by Rudolph B. Behrend, respon¬ 
dent herein, and upon consideration thereof after argu¬ 
ment of counsel, it is by the Court this 18th day of March, 
1941, 

Ordered, Adjudged and Decreed: 

1. That the said exceptions filed herein be, and the same 
are hereby, overruled. 

2. That Rudolph B. Behrend, in acquiring title to lots 
16 to 19, both inclusive, in block 26, Geary, Blaine County, 
Oklahoma, acted as agent for the former receiver in this 
cause, and he now holds the legal title to said lots in trust 
for the receivership herein. 

3. That said Rudolph B. Behrend be, and he hereby is, 
directed to dispose of, subject to the approval of this Court, • 
Lots 16, 17, 18, and 19, in block 26, located in the towm of 
Geary, in Blaine County, Oklahoma, to the best advantage, I 
and said Rudolph B. Behrend is further directed to report 
back to this Court within ninety days from the date of this i 
order showing what progress he has made and what action 
he has taken to dispose of said properties. 

4. That said Rudolph B. Behrend shall disclose all ma¬ 
terial facts to any prospective purchaser of said real estate 


i 
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to whom he can, including the manner in which he acquired 
title to said property, and also the fact that the fire mar¬ 
shall of Blaine County, Oklahoma, requires certain im¬ 
provements or repairs to be made to said properties. 

i JENNINGS BAILEY 

Justice 

235 Endorsed: Filed Apr 22 1941 Charles E. Stewart, 
Clerk 

Order Approving Sale of Properties in California 

At Public Auction 

This cause came on for hearing on the petition of Richard 
E. Wellford, domiciliary receiver herein, for instructions 
and, upon consideration thereof, it is this 22nd day of April, 
1941. 

Ordered, 

That the action of Roland Rich Wooley, ancillary re¬ 
ceiver, in disposing of certain properties belonging to this 
receivership at public auction through the United States 
District Court at Los Angeles, California, be, and the same 
is hereby, approved. 

By the Court: 

0 R LUHRING 
Justice 

*•••••*••• 

236 Endorsed: Filed May 16 1941 Charles E. Stew¬ 
art, Clerk 

Order on Petition of Rudolph B. Behrend, Trustee , for 

Instructions. 


Upon consideration of the petition of Rudolph B. Beh- 
1 rend, Trustee of the four stores belonging to this receiver¬ 
ship and located at Geary, in the State of Oklahoma, filed 
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herein on the 10th day of April, 1941, and after argument 
by counsel of said Trustee, and for the Receiver, it is by 
the court this 16th day of May, 1941, Ordered: 

1. That the time be extended for thirty days from the 
18th day of June, 1941, to the 18th day of July, 1941, in 
which said trustee, Rudolph B. Behrend, shall file herein a 
report setting forth what progress he has made and what 
action he has taken to dispose of said properties, since the 
filing of his report herein of April 10th, 1941. 

2. That, in the event no private offer to purchase said 
properties is obtained by the 18th day of July, 1941, said 
Rudolph B. Behrend, Trustee, is hereby authorized and 
directed to advertise said properties for sale at public auc¬ 
tion and to dispose of same at and for the best price ob¬ 
tainable, subject to the approval of this Court. 

3. That no monies shall be expended by said Rudolph B. 

Behrend, Trustee, in the improvement of said build- 
237 ings at Geary, Oklahoma, unless authority be first 
obtained for the purpose from this Court. 

JENNINGS BAILEY 
Justice. 

JOHN D. SADLER, ESQ., 

Attorney for Richard E. Wellford, Receiver, 

1427 Eye Street, N. W., 

Washington, D. C. 

Please take notice that the original of the above Order 
will be presented for signature to Mr. Justice Bailey on 
Tuesday, May 13th, 1941, at 10:00 o’clock A. M. 

LEVI H. DAVID, 

Attorney for Rudolph B. Beh¬ 
rend, Trustee, 

Bond Building, 

Washington, D. C. 

I hereby certify that a copy of the foregoing Order was 
mailed, postage prepaid, on May 12th, 1941, to John D. 
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Sadler, Esq., Attorney for Richard E. Wellford, Receiver, 
1427 Eye St., N. W., Washington, D. C. 

LEVI H. DAVID, 

Attorney for Rudolph B. Beh- 
rend, Trustee, 

Bond Building, 

Washington, D. C. 

• ••••••••# 

238 Endorsed: Filed Jul 23 1941 Charles E. Stew¬ 
art, Clerk 

Order on Petition Filed July 18, 1941, by Rudolph B. 

Behrend, Trustee, for Instructions 

Upon consideration of the petition of Rudolph B. Beh¬ 
rend, Trustee of the four stores belonging to this receiver¬ 
ship and located at Geary, in the State of Oklahoma, filed 
herein on the 18th day of July, 1941, and after argument by 
counsel of said Trustee, and for the Receiver, it is, by the 
Court, this 23rd day of July, 1941, 

Ordered: 

1. That the time be extended until the 28th day of July, 
1941, in which said trustee, Rudolph B. Behrend, shall file 

! herein a report setting forth any private offer or offers he 
' may have received since July 18, 1941, to purchase lots 
16, 17, 18 and 19, in Block 26, Geary, Blaine County, Okla¬ 
homa. 

2. That, in the event no private offer to purchase said 
properties be obtained by the 28th day of July, 1941, said 
Rudolph B. Behrend, Trustee, is hereby authorized and 
directed immediately to advertise said properties for sale 
at public auction, and to dispose of same for cash, at and 
for the best price obtainable, subject to the approval of 
this Court, provided, however, that said public auction sale 
shall be advertised, at least twice, in the Watonga Repub¬ 
lican, a newspaper published in Blaine County, Oklahoma, 
in which said County said four stores at Geary, Oklahoma, 
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are located, the first publication to be not less than fifteen 
days before the date of sale, said sale to take place not 
later than August 30, 1941, unless the time be extended by 
order of Court. 

3. Said Rudolph B. Behrend, trustee as aforesaid, is 
also authorized and directed to be present, in person, when 

said auction sale occurs, and to report same forth- 
239 with to this Court and to expend a sum not exceed¬ 
ing Ninety Dollars ($90.00) of the funds now in his 
possession as Trustee of said properties for his actual 
traveling and subsistence expenses incidental to his at¬ 
tendance at said sale. 

4. It is further ordered that Rudolph B. Behrend, Trus¬ 
tee of the above properties, shall have the right to remove 
from the files in this cause Abstracts of Title appertaining 
to the above described properties, in order to economize 
in connection with the cost of examination of title, in the 
event said properties are sold. 

5. It is further ordered that Rudolph B. Behrend, Trus¬ 
tee of the above described properties, shall have the right 
to remove from the files of this Court the foreclosure deed 
covering the above described properties to Ellwood P. 
Morey, former Receiver herein, for the purpose of record¬ 
ing said deed among the Land Records of Blaine County, 
Oklahoma. 

BOLITHA J. LAWS 

Justice 

No objection as to form. 

JOHN D SADLER 
Attorney for Receiver 

LEVI H DAVID 
Atty for R. B. Behrend , Trustee 
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240 Endorsed: Filed Jul 30 1941 Charles E. Stew¬ 
art, Clerk 

Order on Petition of Rudolph B. Behrend, Trustee, Filed 

Herein July 30,1941. 

Upon consideration of the petition of Rudolph B. Beh¬ 
rend, Trustee of the four one-story stores located at Geary, 
Oklahoma, and after argument by counsel for said Trus¬ 
tee, and for the R-eceivers herein, and it appearing to the 
Court that the amount offered for said one-story stores, 
namely, Seven Hundred Fifty Dollars ($750.00), is not by 
the Court considered as a definite offer, it is, by the Court, 
this 30th day of July, 1941, 

Ordered that said Rudolph B. Behrend, Trustee, be, and 
he hereby is, authorized to proceed with the sale by public 
auction as directed by this court’s order of July 23, 1941. 

BOLITHA J LAWS 
Justice 

Certified to Judge Laws. 

T. ALAN GOLDSBOROUGH, 
Justice. 

*••*•••**# 

241 Endorsed: Filed Sep 19 1941 Charles E. Stewart, 
Clerk 

Order Instructing Rudolph B. Behrend, Trustee, and 
Richard E. Wellford, Receiver Herein 

Upon consideration of the report and petition of Rudolph 
B. Behrend, Trustee, filed herein on the 11th day of Septem¬ 
ber, 1941, and it appearing to the Court that, pursuant to a 
prior order of this Court, the said Rudolph B. Behrend, 
after public notice by advertisement of the same, caused to 
be offered for sale at public auction on August 26, 1941, 
lots 16, 17, 18 and 19 in Block 26, in Geary, Blaine County, 
Oklahoma, and that the highest bid for all of said proper¬ 
ties was the sum of $500.00 made by one W. W. Morrison, 
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and it further appearing to the Court that the adjustment 
of taxes against the said properties and the expenses inci¬ 
dent to the said sale would be in excess of the said offer 
made by the said W. W. Morrison, it is this 19th day of 
September, 1941, 

Ordered, that the said Rudolph B. Behrend, Trustee, be, 
and he hereby is, authorized to reject the said offer of the, 
said AT. AY. Morrison and return to him the $500.00 de¬ 
posited as and for the purchase price of the said properties. 

It further appearing to the Court that the said properties 
are not of sufficient value to be longer carried as an asset 
of this receivership, it is further. 

Ordered, that Richard E. Wellford, the receiver herein, 
be, and he hereby is, instructed to abandon the said prop¬ 
erty as an asset of this receivership with the provision, 
however, that the said Rudolph B. Behrend, Trustee, be, 
and he hereby is, directed, without incurring any ex- 
242 pense to the receivership, to dispose of the said 
properties within the next sixty days at either pri¬ 
vate or public sale at a price to be approved by the Court 
and, at or before the expiration of said time, to report to 
the Court what progress he shall have made in regard 
thereto, and it is further 

Ordered, that the Auditor of this Court proceed with the 
hearing set for September 30, 1941, to state the final ac¬ 
count of the former receiver herein and, in so doing, to 
disregard the aforesaid properties as an asset of the re¬ 
ceivership, unless he be hereafter otherwise directed by 
order of this Court, and it is further 

Ordered, that the said Rudolph B. Behrend, Trustee, be, 
and he hereby is, authorized to employ an attorney, upon 
a contingent fee basis only, to collect any arrears of rent 
owed by the present or any former tenants of the said prop¬ 
erties. 

By the Court: 

JENNINGS BAILEY 

Justice 
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Copy of the foregoing served upon Levi H. David, Esq., 
by delivery of same to him personally at his office, Bond 
Building, on September 18th, 1941, with this notice that the 
same would be presented to the Court on Friday, Septem¬ 
ber 19, 1941, at 10:00 A.M. 

JOHN D. SADLER 

Attorney for Richard E. Well- 
ford, Receiver. 

243 Endorsed: Filed Jan 27 1942 Charles E. Stewart, 
Clerk 

Order on Petitions and Reports of Rudolph B. Behrend, 
Trustee of Four Stores at Geary, Oklahoma, Filed 
December 6th, and 22nd, 1941. 

Upon consideration of the petitions and reports filed 
herein by Rudolph B. Behrend, Trustee of four one-story 
stores located at Geary, Oklahoma, said petitions having 
been filed herein on the 6th and 22nd days of December, 
1941, it is, by the Court, this 27th day of January, 1942, 
Ordered: 

1. That said Rudolph B. Behrend, trustee as aforesaid, 
be authorized to enter into the settlements proposed by 
E. H. Lookabaugli, Esq., in his letters of September 25th, 
1941, November 4th, 1941, December 3rd, 1941, and Decem¬ 
ber 12th, 1941, for the compromise of back rents, as well 
as for the payment of current rentals, for the two occupied 
stores at Geary, Oklahoma. 

2. That said Rudolph B. Behrend, trustee as aforesaid, 
is hereby authorized and directed to dispose of the four 
one story buildings located at Geary, Oklahoma, at either 
public or private sale, within 30 days from this date. 

JENNINGS BAILEY 
Justice. 

Copy of above order in possession of John Sadler, atty. 
for R. B. Behrend. Rec. 1/22/42. 
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244 Endorsed: Filed Mar 12 1942 Charles E. Stew¬ 
art, Clerk 

Order Instructing Trustee to Accept Offer of J. Benjamin 
Simmons for Four One-Story Stores at Geary, Oklch 
homa . 

Upon consideration of the petition of Rudolph B. Beh- 
rend, Trustee of the four one-story stores at Geary, Okla¬ 
homa, filed herein on the 27th day of February, 1942, it is, 
by the Court, this 12th day of March, 1942, Ordered that 
the offer of J. Benjamin Simmons to purchase Lots 16, 17, 
18 and 19, in Block 26, improved by four one-story stores 
at Geary, Oklahoma, said buildings to be accepted by said 
J. Benjamin Simmons in their present condition, and said 
J. Benjamin Simmons also assuming the payment of any 
and all outstanding taxes and other encumbrances against 
said lots, at and for the sum of $750.00, all cash, be, and 
the same hereby is accepted. 

It is further ordered that said Rudolph B. Behrend, Trus¬ 
tee as aforesaid, be authorized to deliver to said J. Ben¬ 
jamin Simmons, for use by him, in the examination of the 
title to said parcels of real estate, the certificates or ab¬ 
stracts of title now in his, said Trustee’s, possession. 

It is further ordered that, upon payment of the 

245 full purchase price, said Rudolph B. Behrend shall 
execute and deliver to said J. Benjamin Simmons all 

of the right, title and interest of said Rudolph B. Behrend 
in and to said parcels of real estate. 

It is further ordered that Richard E. Wellford, Receiver 
in this cause, be, and he is hereby directed, contempo¬ 
raneously with the execution and delivery of the deed pro¬ 
vided for in the preceding paragraph hereof, to execute and 
deliver a quit-claim deed, conveying to said J. Benjamin 
Simmons any right, title and interest that said Receiver as 
such may have, if any, in the above described parcels of 
real estate. 
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It is finally ordered that said Rudolph B. Behrend, Trus- 
i tee as aforesaid, within ten days after the receipt of the 
proceeds of said sale, file in this cause his final account as 
Trustee. 

i JENNINGS BAILEY 

Justice. 

No objection as to form: 

JOHN D SADLER, 

Attorney for Richard E. Wellford, Receiver. 
Presented by 

L H DAVID, 

Atty. for R B Behrend , Trustee 

• ••••••••* 

246 Endorsed: Filed Mar 17 1942 Charles E. Stew¬ 
art, Clerk 

j Report of the Auditor 

To the District Court of the United States for the District 
of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states, as follows: 

1. On June 21, 1940, the Court entered an order herein 
reading as follows: 

“This cause came on for hearing on the petition of Re¬ 
ceiver filed herein on the 19th day of June, 1940, and the 
rule to show cause issued therein, returnable on the 21st 
day of June, 1940, and, upon consideration thereof, it is 
this 21st day of June, 1940 

Ordered, That Mary B. Morey, Executrix of the Estate 
of Ellwood P. Morey, deceased, former receiver herein, be 
and she is hereby directed to file, in this cause, on or before 
the 10th day of July, 1940, a final account for Ellwood P. 
Morey, deceased, former receiver herein. 
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It is Further Ordered, That, upon the filing, by Mary B. 
Morey, Executrix, of the account as herein directed, this 
cause be and the same is hereby referred to the Auditor of 
this Court, with direction that he state said final account 
with his recommendation as to allowance for expenses, com¬ 
mission and attorney’s fees as to the Auditor may seem 
proper.” 

247 2. In pursuance of the directions of the Court, 

supra, the Auditor put the case down for hearing 
on Tuesday, August 20,1940, at 10:00 o’clock, A. M., at the 
Auditor’s Hearing Room in the Court House, and at the 
request of R. B. Behrend, attorney for Mary B. Morey, 
Executrix of the last will and testament of said Ellwood 
P. Morey, former receiver herein, mailed notices of said 
hearing to the persons named in the list of names and ad¬ 
dresses attached to the report of the Auditor (on the former 
receiver’s second account) filed herein on September 8, 
1936, and to said Mary B. Morey, Executrix, and Richard 
E. Wellford, Esq., the present receiver. 

3. At the time appointed for said hearing, supra, the 
Auditor proceeded with the hearing, and took certain testi¬ 
mony touching the subject-matter of the reference. Other 
hearings were held, pursuant to adjournments, on August 
29 and September 9, 1940, when an adjournment was taken 
to October 4, 1940, at 2 o’clock, P. M. On September 24, 

1940, the Court passed an order herein directing the Audi¬ 
tor to suspend all further hearings upon the final account 
of said Ellwood P. Morey, former receiver herein, until a 
date to be set by him not sooner than one week subsequent 
to the date of the last publication by the present receiver, 
provided for in said order. Thereafter, by adjournments 
taken to definite times, said hearing was continued from 
October 4,1940, at 2 o ’clock, P. M., supra, to September 30, 

1941, at 10:30 o’clock, A. M. On September 19, 1941, the 
Court passed an order in the cause directing the Auditor 
to proceed with the hearing set forth September 30, 1941; 
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and on that date said hearing was concluded. All 
248 the testimony taken at said hearings was stenograph- 
ically reported, and a transcript thereof, consisting 
of 4 volumes, containing 21S pages, in typewriting, is filed 
herewith, together with all exhibits, vouchers and papers 
submitted. 

4. With respect to the Court’s direction to state the final 
account of said Ellwood P. Morey, former receiver herein, 
Mr. Wellford, the present receiver, has contended that the 
Auditor should restate the three prior accounts of the 
former receiver, hereinafter referred to, to make them con¬ 
form to paragraph 2 of the Court’s order of September 24, 
1940, reading as follows: 

“2. That, as substituted receiver herein, Richard E: 
Wellford be and he is hereby instructed to consider the 
note of Thomas I. Roffe, et ux, which was received by said 
Ellwood P. Morey, as receiver, from Arnold & Company, 
subsequent to his appointment, and its derivative proceeds, 
described in the petition filed herein on the 20th day of 
September, 1940, as belonging to the collateral trusts de¬ 
scribed in said petition and to accordingly prorate the same 
between them, as well as any other asset heretofore belong¬ 
ing to and which has become a part of the assets of the re¬ 
ceivership but unallocated particularly to either of the said 
collateral trusts.” 

5. At the hearing held by the Auditor on August 20,1940, 
supra, Mr. Wellford stated in part, as follows: (See Tran¬ 
script, Vol. 1, pp. 9, 10) 

“That gets us back to the two accounts that have been 
audited here and have been ratified by the Court. 

But, on my first statement, in view of the fact, especially, 
that we are going back over those three accounts, it would 
be very little to go back over the others. And I think that 
I am entitled to go over them, and that this account should 
be stated from the very beginning down to date in order 
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that I may have turned over to me as the substituted re¬ 
ceiver, so much money for the general creditors, so 
249 much money for the preferred creditors in the A 
certificates, and so much money for the preferred 
creditors in the B certificates. Then I start out on a cor¬ 
rect premise, and if that is not done I will be in confusion 
as to how to use the moneys that I have in niv hands now. 
And I believe that that should be done. ’* 

Thereupon, (after discussion off the record), Mr. Beh- 
rend stated, as follows: (See Transcript, Vol. 1, p. 10) 

“Mr. Behrend. I want to say for the record, if the Audi¬ 
tor please, that I have no objection to going back to the very 
beginning; but I think it is a great waste of time and ex¬ 
pense to do it.” 

Mr. Wellford then made this further statement: (See 
Transcript, Vol. 1, p. 10) 

“Mr. Wellford. I stand in the shoes of the deceased re¬ 
ceiver, and I think I have a right to ask that this account 
be opened up from the beginning, because I could ask for 
anything that he could ask for, and what I want is to have 
the account stated so that there can be no question raised 
by any of the creditors when the final account is filed.” 

6. In a “reply brief” submitted to the Auditor on Octo¬ 
ber 29, 1941, Mr. Behrend stated, as follows: 

“No legal authority exists, it is submitted, to open any 
of the Reports of the Auditor in the instant case, and, 
therefore, the statement by counsel for the Executrix 
herein before the Auditor that if any error exists in the 
Auditor's Reports, the same may be corrected, is with¬ 
drawn. It is now too late, as matter of law, to open said 
Reports, and consent cannot confer jurisdiction. 

It is respectfully submitted that the first three reports 
of the Auditor, filed in this cause, constitute the law of the 


case. 
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7. In view of all the facts and circumstances of the case 
and the provisions of the Court’s said order of September 
24, 1940, the Auditor has concluded that the three prior 

accounts of the former receiver should be restated. 
250 The Auditor, accordingly, is stating, in the annexed 

Schedules, the final account of said Ellwood P. 
Morey, as former receiver herein, from the date of his 
appointment, February 17, 1934, to the date of his death, 
March 27, 1940. 

8. Schedule “A” is a summary statement of the account 
of said Ellwood P. Morey in respect of the Series “A” 
Trust. In this Schedule said Morey is charged with the 
proceeds of the Jacob Haeberle note, which aggregate 
$2,150.45; with the total amount of rents of real estate 
acquired by him through foreclosure proceedings, which 
aggregate $1,351.90; with the proceeds of sale of real estate 
which aggregate $471.90; with the sum of $45.35 collected 
from the Fireman’s Fund Insurance Company for hail 
damage to real estate; with the proceeds of a loan of 
$1,800.00 made to the former receiver by Amy N. Behrend 
Goldstein, and the proceeds of a loan of $1,600.00 made to 
the former receiver by Rudolph B. Behrend; with a bonus 
of $180.00 paid by the former receiver on the Amy N. Beh¬ 
rend Goldstein loan, which Rudolph B. Behrend has agreed 
to refund; and with a pro-rata share of the unallocated 
assets of Arnold & Co., which amounts to $642.46. Said 
Morey is credited in this Schedule with taxes and special 
assessments paid on real estate, aggregating $5,893.51; 
premiums on insurance policies, aggregating $383.30; costs 
of foreclosure proceedings in California and Oklahoma, in¬ 
cluding fees paid to attorneys in those jurisdictions, aggre¬ 
gating $1,621.08; a dividend of $15.00 paid to Blanche Car¬ 
nahan on Series “A” participation certificates held by her; 
premiums on the receiver’s bonds in Oklahoma and Cali¬ 
fornia aggregating $20.00; a bonus of $180.00 on the 

$1,800.00 Amy N. Behrend Goldstein loan, and re- 
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251 payment of said loan; attorney’s fee to E. H. Looka- 
baugh, for services and expenses incurred in connec¬ 
tion with the redemption of the properties in Geary, Okla¬ 
homa; interest paid on loans, aggregating $97.42; commis¬ 
sions paid on rents collected, aggregating $19.05; and with 
a proportionate share (2/5) of certain expenses listed at 
the foot of said Schedule “A”, which are not allocable 
wholly to either the Series “A” Trust or the Series “B” 
Trust. 

Complying with the directions contained in the order of j 
September 19,1941, supra, the Auditor has disregarded the 
properties in Geary, Oklahoma, as an asset of the receiver- j 
ship, but has credited the former receiver with the expenses | 
of said properties prior to their redemption from tax sale, ! 
including the attorney’s fee of $25.00 paid to E. H. Looka- ! 
baugh, for services and expenses incurred in connection j 
with the redemption of said properties from tax sale, and 
with expenses of said trip of Rudolph B. Behrend, to Geary, j 
Oklahoma, which amounted to $89.80. 

As will be observed, said account (stated in Schedule 
“A”) shows a cash deficit of $3,964.42. 1 

9. Schedule “B” is a summary statement of the account j 
of said Ellwood P. Morey in respect of the Series “B” j 
Trust. In this Schedule said Morey is charged with the j 
total amount of principal and interest payments on notes 
collected by him, which aggregate $10,553.10; with prin- j 
cipal gain and interest on Home Owners Loan Corporation 
bonds, which aggregate $48.98; with net rents of real estate, 
which aggregate $6,225.41; with proceeds of sale of real j 
estate, which aggregate $1,347.40; with insurance 

252 collections for damage to real estate, which aggre¬ 
gate $688.20; with a $25.00 deficiency judgment col- j 

lected; with refunds of $8.75; with the proceeds of a loan 
of $1,750.00 from the Hamilton National Bank; and with a 
pro rata share of the unallocated assets of Arnold and Com- j 
pany, which amounts to $1,7S6.52. Said Morey is credited 


i 
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with taxes and special assessments on real estate aggregat¬ 
ing $4,928.07; premiums on insurance policies aggregating 
$576.23; costs of foreclosure proceedings in California and 
Oklahoma, including fees paid to attorneys in those juris¬ 
dictions, aggregating $3,274.93; a dividend of $50.00 paid 
to William M. Oberholtzer on a Series “B” participation 
certificate held by him; interest on bank loans aggregating 
$105.68; commissions on rent collections aggregating 
$129.37; costs of repairs on real estate aggregating $629.47; 
premiums on the receiver’s bonds in California and Okla¬ 
homa, aggregating $25.00; repayment of the $1,750.00 loan 
to the Hamilton National Bank; and with a proportionate 
share (3/5) of certain expenses listed at the foot of said 
Schedule “B”, which are not allocable wholly to either the 
Series “A” trust or the Series “B” trust. 

As will be observed said account (stated in Schedule 
“B”) shows a cash balance of $6,871.10. 

10. Schedule “C” is a summarv statement of the account 

•» 

of the unallocated assets of Arnold and Company collected 
by the former receiver, which are directed by said order of 
September 24, 1940, to be prorated between the Series 
“A” Trust and the Series “B” Trust. In this Sched- 
253 ule said Elhvood P. Morey is charged with amount 
of cash in banks belonging to Arnold and Company, 
amounting to $673.75; rents of real estate collected subse¬ 
quent to foreclosure, aggregating $61.72; with the net pro¬ 
ceeds of sale of the real estate, amounting to $2,333.00; and 
with interest of $9.15 on notes given as part of the purchase 
price of said real estate. 

Said Morey is credited in this Schedule with real estate 
taxes, aggregating $263.35, premiums on insurance aggre¬ 
gating $5.29, and with an attorney’s fee of $180.00 paid to 
E. V. Townsend of Huntington, West Virginia, for services 
rendered in connection with the settlement of the Van Fleet 
notes held by the former receiver; (See order of April 21, 
1937). 
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Said account (stated in Schedule “C”) shows a balance 
of $2,42S.98, which is pro rated between the Series “A” 
Trust and the Series “B” Trust, according to said order 
of September 24,1940. 

11. It is to be noted, that while Schedule “B” shows that 
the Series “B” Trust should contain cash assets aggregat¬ 
ing $6,871.10, the amount actually turned over to Mr. Well- 
ford, the present receiver, was $2,732.63, or $4,138.47 less 
than the amount to which he is entitled. Of this amount 
Mr. Behrend is liable for $180.00, the total amount of the 
bonus on the Goldstein loan to be refunded. The sums 
making up the balance of this deficiency w^ere expended by 
the former receiver in the administration of the Series “A” 
Trust. 

254 12. The deficit of $3,964.42 in the Series “A” 

Trust, supra, appears to have been created by the 
former receiver in the expectation that the sale of the 
Series .“A” Trust assets would provide sufficient cash to 
enable him to reimburse to the Series “B” Trust the sums 
belonging to it. 

The amount due from the Series “A” Trust to the Series 
“B” Trust cannot be ascertained until the account of the 
present receiver has been stated. 

13. As to allowance for commissions and attorney’s fees 
the Auditor, after careful consideration of all the facts and 
circumstances of this case, finds that no further commis¬ 
sions, fees or compensation should be allowed for the ser¬ 
vices of the former receiver herein, or for the services of 
his attorney. 

14. The undertaking of the former receiver is in the 
penalty of $10,000.00; and the undertakings of the present 
receiver aggregate $15,000.00. 

15. The Auditor suggests that he be allowed a fee of 
$650.00 for his services under this reference and under the 
supplemental order of reference of November 20,1940, (See 
Auditor’s report filed February 3, 1941), including the fol- 
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lowing expenses incurred by the Auditor under these ref¬ 
erences : 

Expense of reporting testimony taken under said 
supplemental order of reference, 

Expense of reporting testimony taken under this 
reference, 

Expense of multigraphing notices of hearing and 
notices of the filing of this report. 


$254.00 


$82.00 

167.00 

5.00 


255 16. All persons referred to in paragraph 2 hereof 
have been notified of the filing of this report. 

17. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor. 

Mar 17 1942 

• ••••••••# 

256 Schedule “A” 

Account of Ellwood P. Morey, Receiver in the Above-En¬ 
titled Cause, Covering the Period From February 17, 
1934 to March 27, 1940; as Stated by the Auditor. 

Series “A” Trust 
Dr. 

Notes secured on real estate turned over to the 
former receiver by the receiver of the Federal- 
American National Bank & Trust Company: 

Makes Property Amount 

Income Properties 2636 W. Western Avenue, 
Corporation Los Angeles, Calif. $10,000.00 
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0. L. Chancellor 
(now Mary B. 
(Taylor) 

C. R. & Kate Flint 


Lot 4, Block 19, Hartman 
Addition, Ponca City, 
Oklahoma 


(now R. H. Smith- 
peter) 

Jacob Haeberle, 
et ux 


Lots 16, 17, 18 & 19, Block 
26, Geary, Oklahoma 
1917 5th Ave., Huntington, 
W. Va. 


479.10 

5,630.05 

2,028.00 


$18,137.15 


All of the above notes were foreclosed, collected 
or were compromised by the former receiver. 


257 Payment in full of 
note of Jacob Hae¬ 
berle et ux, plus accrued 
interest, 

Total amount of rents col¬ 
lected by the former re¬ 
ceiver from real estate 
acquired by him through 
foreclosure proceedings 

Proceeds of sale of Lot 4, 
Block 19, Hartman’s 
Addition, 414 North 1st 
St., Ponca City, Okla¬ 
homa, 

Fireman’s Fund Insurance 
Co., hail damage to real 
estate, 

Proceeds of loan made to 
former receiver by Amy 
N. Behrend Goldstein, 

Amount borrowed from 
Rudolph B. Behrend by 
former receiver to re- 


$2,150.45 


1,351.90 


471.90 

45.35 

1,800.00 
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deem Geary, Oklahoma 
property, 

Amount due from Rudolph 
B. Behrend, refund of 
bonus paid by former 
receiver on loan of $1,- 
800.00 made by Amy N. 
Behrend Goldstein, 

Pro rata share of unallo¬ 
cated assets of Arnold 
& Co., to which this trust 
is entitled, as shown in 
Schedule “C” 

Cr. 

Total amount of taxes and 
special assessments on 
real estate paid by for¬ 
mer receiver 

Premiums on insurance 
policies, 

Costs of foreclosure pro¬ 
ceedings in California 
and Oklahoma, includ¬ 
ing attorney’s fees, 

Blanche Carnahan, divi¬ 
dend on participation 
certificate, Series “A” 
Trust, 

Premiums on receiver’s 
bond in Oklahoma and 
California 

E. H. Lookabaugh, attor¬ 
ney fee in re redemption 
of Geary properties 

Rudolph B. Behrend, ex¬ 
pense of trip to Geary, 
Oklahoma 


1,600.00 


180.00 


642.46 


$5,893.51 

383.30 

1,621.08 

15.00 

20.00 

25.00 

89.80 
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258 Amy N. Behrend 
Goldstein, bonus on 
$1,800.00 loan made by 
her to the former re¬ 
ceiver 

Interest paid on loans. 
Commissions paid on 
rents, collected, 
Repayment of Amy N. 

Behrend Goldstein loan 
Items paid by former re¬ 
ceiver chargeable in 
part to this trust: 
Premiums on former re¬ 
ceiver’s undertaking, 
Auditor’s fees, reports 
under Rule 47, 

Court costs, Clerk’s 
fees, 

District of Columbia, 
personal property 
taxes, 

Postage, phone calls, 
etc. 

Allowance to Cary A. 
Hardee for his ser¬ 
vices as trustee (See 
order of February 17, 
1934) 

Allowance to Herbert 
S. Ward for his ser¬ 
vices as attorney for 
the trustee, (See or¬ 
der of February 17, 
1934) 


$180.00 

97.42 

19.05 

1,800.00 

$375.00 

32.00 

10.00 

277.84 

61.25 

149.41 

50.00 
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Total amounts hereto¬ 
fore recommended for 
allowance to Ellwood 
P. Morey as compen¬ 
sation for his services 
as receiver 

Ellwood P. Morey, ex¬ 
penses of trip to Okla¬ 
homa and California 
(See order of Sep¬ 
tember 5,1936) 

Total amounts hereto¬ 
fore recommended for 
allowance to Rudolph 
B. Behrend as com¬ 
pensation for his ser¬ 
vices as attorney for 
the receiver 

Rudolph B. Behrend, 
expenses of trip to 
Oklahoma and Cali¬ 
fornia (See order of 
August 30, 1938) 

259 Auditor’s fees, for 
reports on the first, 
second and third ac¬ 
counts of the receiver, 

Amount of above ex¬ 
penses 

Chargeable to this trust 
(2/5) 


2,000.00 


350.33 


1,250.00 


300.00 


$300.00 


$5,155.83 

2,062.32 $2,062.32 


Cash deficit $3,964.42 


$12,206.48 $12,206.48 
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Note: The following properties be¬ 
longed to this trust at the time 
Richard E. Wellford was appointed 
Receiver herein: 

Lot 11, Block 1, premises 2636 S. 

Western Avenue, Los Angeles, 

California. This property has 

been sold by Mr. Wellford under 

the direction of the Federal 

Court in Los Angeles for the 

gross sum of $1,025.00. 

Lots 16, 17, 18 and 19, Block 26, 

Geary, Oklahoma. By the 

Court’s order of September 19, 

1941, the present receiver was 

directed to abandon this prop- 

ertv as an asset of the receiver- 
* 

ship. 

#•****• 

260 Schedule “B” 

Series “B” Trust 


Dr. 

Notes received on real estate turned 
over to the former receiver by the 


receiver of the 
National Bank & 

Maker 

Eugenia Davis 

Income Properties 
Corporation 


Federal-American 
Trust Company: 

Property 

215 E. 13th St., 
Ada, Oklahoma. 
926-932 S. 
Alameda St., Los 
Angeles, Calif. 


• • 


Amount 

$5,044.24 

20,600.00 
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Income Properties 

4507 Staunton Ave. 

4,250.00 

Corporation 

Los Angeles, Calif. 


Frank & Nettie 

7011 Fourth Avenue, 


Pyle (Now C. 

Seattle, Washington 

440.70 

Ellis Shephard) 

261 

0. L. Chancellor 

Lot 3, Block 19, 

$577.12 

(Now P. M. & Eu¬ 

Hartman Addition, 


nice Rickman) 

Ponca City, Okla. 


0. L. Chancellor 

Lot 1, Block 19, 

171.21 

(Now Joseph T. 

Hartman Addition, 


Anderson) 

Ponca City, Okla. 


0. L. Chancellor 

Lot 2, Block 19, 

496.04 

(Now William 

Hartman Addition, 


Pitsenburg) 

Ponca City, Okla. 


Income Properties 

423 S. Witmer St., 

13,400.00 

Corporation 

Los Angeles, Calif. 


Chas W. and 

1804 N. Pegram St. 

1,303.20 

Dorothy L. Burns 

Charlotte, N. C. 


John W. and 

1523 Long St. 

823.50 

Eula Murphy 

High Point, N. C. 


0. L. Chancellor 

Lot 6, Block 19, 

304.02 

Sallie and Alex 

Hartman’s Addition, 
Ponca City, Okla. 

Lot 1, Block 48, 

49.22 

Turnbough 

Woodward, Oklahoma 

$47,459.25 


All of the above notes were foreclosed, 
collected, or compromised by the 

former receiver. 


262 Total amount of princi¬ 
pal and interest pa\ 
ments on notes 

Interest and principal gain on 
H. 0. L. C. bonds received in 
payment of notes, 


$10,553.10 

48.98 
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Net rents of real estate, 

5,225.41 

Proceeds of sale of real estate, 

1,347.40 

Insurance payments for dam¬ 


age to real estate, 

688.20 

Deficiency judgment collected 

25.00 

Refunds 

8.75 

Proceeds of loan, Hamilton Na¬ 


tional Bank 

1,750.00 


Pro-rata share of unallocated 
assets of Arnold and Co., to 
which this trust is entitled, as 


shown in Schedule “C” 1,786.52 

Cr. 

Total amount of taxes and spe¬ 
cial assessments on real 
estate paid by former re¬ 
ceiver, 

Premiums on insurance policies, 

Costs of foreclosure proceed¬ 
ings in California and Okla¬ 
homa, including attorneys 
fees, 

William M. Oberholtzer, divi¬ 
dend on participation certifi¬ 
cate No. B-3047 
Interest on bank loans charge¬ 
able to this account, 

William A. Monten, commis¬ 
sions on rent collections, 

Repairs on real estate, 

Premiums on receiver’s bond 
in Oklahoma and California, 

Hamilton National Bank, prin¬ 
cipal of loan repaid 


$4,928.07 

576.23 


3,274.93 

50.00 

105.68 

129.37 

629.47 

25.00 

1,750.00 
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263 Items paid by former receiver 
chargeable in part to this 
trust: 

Premiums on former 
receiver’s undertak¬ 
ing, $375.00 

Auditor’s fees, reports 

under Rule 47, 32.00 

Court costs, clerk’s 
fees, 10.00 

District of Columbia, 
personal property 
taxes, 277.84 

Postage, phone calls, 
etc., 61.25 

Allowance to Cary A. 

Hardee for his ser¬ 
vices as trustee (See 
order of February 
17, 1934) 149.41 

Allowance to Herbert 
S. Ward for his ser¬ 
vices as attorney for 
the trustee (See or¬ 
der of February 17, 

1934) 50.00 

Total amounts hereto¬ 
fore recommended 
for allowance to Ell- 
wood P. Morey as 
compensation for 
his services as re¬ 
ceiver 2,000.00 

Ellwood P. Morey, ex¬ 
penses of trip to Ok¬ 
lahoma and Cali- 
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fornia (See order of 
September 5,1936) 350.33 

Total amounts hereto¬ 
fore recommended 
for allowance to Ru¬ 
dolph B. Behrend 
as compensation for 
his services as attor¬ 
ney for the receiver, 1,250.00 
Rudolph B. Behrend, 
expenses of trip to 
Oklahoma and Cali¬ 
fornia (See order of 
August 30, 1938) 300.00 

Auditor’s fees, for re¬ 
ports on the first, 
second and third ac¬ 
counts of the re¬ 
ceiver, 300.00 


Amount of above ex- 


penses 

$5,155.83 


Chargeable to 

this 


trust, 

3,093.51 

$8,093.51 


$2,062.32 


Balance, 


6,871.10 



$21,433.36 $21,433.36 


I 


l 

i 

i 
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264 Note: The present receiver, Mr. Wellford, 
took over the following described real estate 

belonging to this trust all of which has been sold by 
him: 

926-932 S. Alamada Street, 

Lot 7 and 8, Weiss Track, 

Los Angeles, California, 

Loan 141-B 

4507 Staunton Avenue, 

Lots 19 and 20, Resubdivision of 
Kellar Tract, Los Angeles, Calif., 

Loan 142-B 

423 S. Witmer Street 

Lot 22, Block N. Colina Park Tract, 

Los Angeles, California, 

Loan 166-B. 

*••••••••• 

265 Schedule “C” 

Account of Unallocated Assets of Arnold & Company Col¬ 
lected by Ellwood P. Morey, as Receiver, Pro-Rated 
Between the Series “A” Trust and the Series “B” 
Trust 

Dr. 

Notes of Thomas I. Roffe, 
et ux, secured on 701 
20th St., and 1951 Sev¬ 
enth Avenue, Hunting- 
ton, West Virginia, $2,780.00 
The above notes were foreclosed bv 

w 

the former receiver and the real 
estate sold to one W. P. Van Fleet. 

Amount of cash in banks belonging 
to Arnold and Company collected 
by the former receiver $673.75 
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Rents received from above real estate 

prior to sale to W. P. Van Fleet, 61.72 

Net proceeds of sale of real 
estate to W. P. Van Fleet: 

Notes $2,330.00 

Cash 3.00 


Interest received on Van 

Fleet notes 

2,333.00 

9.15 


Cash received in settle¬ 
ment of Van Fleet 
notes, 

2,130.00 


266 Cr. 

Credit for amount of Van Fleet 
Notes 


$2,330.00 

Real estate taxes paid prior to sale 
to W. P. Van Fleet, 


263.35 

Premiums on insurance, 


5.29 

E. V. Townshend, attorney’s fee re 
settlement of Van Fleet notes, 


J 

180.00 

Balance, 


2,428.98 j 


$5,207.62 $5,207.62 

The above balance of $2,428.98 is pro¬ 
rated between the Series “A” and 
Series “B” Trust, as follows: 

Total Certifi¬ 
cates out- Pro rata 
Trust standing share 

Series “A” Trust $16,650.00 $642.46 
Series “B” Trust 46,300.00 1,786.52 

$62,950.00 $2,428.98 

• • • • * # • • • •! 

I 

I 

i 

) 

I 


i 

! 
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267 Endorsed: Filed Mar 30 1942 Charles E. Stewart, 
Clerk 

Exceptions and Objections to Auditor’s Report, and 
Motion for Hearing Thereon 

Richard E. Wellford, the Receiver herein, excepts and 
objects to that part of the report of the Auditor of this 
Court, filed herein on the 17th day of March, 1942, which 
recommends the allowance of $2,000.00 to Ellwood P. 
Morey, the former Receiver herein, and of $1,250.00 to 
Rudolph B. Behrend, the attorney for the former Receiver 
herein, and for reason therefor shows to the Court the facts 
and things set out in the Points and Authorities attached 
hereto and made a part hereof. 

The Receiver further moves the Court to take action 
upon the report of the Auditor and the exceptions and ob¬ 
jections filed thereto, and to assess the entire cost herein 
against the Executrix of the former Receiver as such, 
and/or Rudolph B. Behrend, and for reason therefor shows 
to the Court the Points and Authorities attached hereto 
and made a part hereof. 


RICHARD E. WELLFORD, 
Receiver, Participating Cer¬ 
tificate Holders, Arnold & 
Company. 


JOHN D. SADLER, 

Attorney for Richard E. Wellford, Receiver, 

1427 Eye Street, N. W., D. C. 

Copy of the foregoing exceptions, objections and action 
served upon Rudolph B. Behrend, attorney for Mary B. 
Morey, Executrix of the estate of Ellwood P. Morey, de¬ 
ceased, by mailing same, postpaid, to him at his office, 719 
7th St., N. W., Washington, D. C., and to Levi P. David, 
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Attorney for Rudolph B. Behrend, at his office, Bond Build¬ 
ing, Washington, D. C., this 30th day of March, 1942. 

JOHN D. SADLER, 

Attorney for Richard E. Well- 
ford, Receiver 

• •••*••••• 

268 Endorsed: Filed May 21 1942 Charles E. Stew¬ 
art, Clerk. 

#56,800 

Morey, 

v. 

Arnold & Co., et al. 

Draft 

I think the exceptions filed on behalf of the former re¬ 
ceiver should be overruled and that the exceptions filed 
by the present receiver should be sustained in part. 

The Auditor with the consent of counsel for the original 
receiver has restated the latter’s entire account, notwith¬ 
standing the fact that three earlier accounts have been 
filed and audited. I do not find it necessary to consider the 
right of the Court under these circumstances to change any 
action heretofore approved by the Court. 

The third report filed March 29, 1938 recommending cer¬ 
tain payments to the receiver and counsel by some inadver¬ 
tence was not called to the attention of the Court for con¬ 
firmation. At that time it reasonably appeared to the Audi¬ 
tor that the real estate in Los Angeles and Geary, Okla¬ 
homa belonging to the receivership would bring in substan¬ 
tial funds. These expectations have not been realized. The 
Geary real estate has proven to be a total loss and the 
amount realized from the Los Angeles real estate will hardly 


I 
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bring in enough to pay the expenses since the third report 
was filed. 

I think in now passing upon the allowances to the orig¬ 
inal receiver and his attorney the Court should avail it¬ 
self of all the facts now known. 

I think the allowances made in the first and second re¬ 
ports are reasonable allowances to be paid to the receiver 
and his attorney, considering the amount which has passed 
through the receiver’s hands, including the amount 

269 of work done and the results achieved. 

I may add that in my judgment the original re¬ 
ceiver and his counsel acted in entire good faith through¬ 
out and used their best judgment in handling the affairs 
of the receivership. 

JESSE C. ADKINS 

May 21, 1942 

#••••••••• 

270 Endorsed: Filed Jun S, 1942. Charles E. Stew¬ 
art, Clerk. 

Order Overruling in Part and Sustaining in Part 
Exceptions to the Auditor’s Report on the Final 
Account of Mary B. Morey, Executrix of Ellwood 
P. Morey, Former Receiver Herein. 

This action came on for hearing upon the exceptions filed 
herein by Richard E. Wellford, present receiver, and Mary 
B. Morey, executrix of Ellwood P. Morey, former receiver 
herein, to the auditor’s report stating the final account 
of the former receiver, Ellwood P. Morey, deceased; and 
upon consideration thereof, after argument of counsel and 
the filing of briefs, it is this eighth day of June, 1942. 

ORDERED that the exceptions to the auditor’s report 
filed herein by Mary B. Morey, executrix of Ellwood P. 
Morey, former receiver, be and the same are hereby over¬ 
ruled. 

IT IS FURTHER ORDERED that the exceptions to 
the auditor’s report filed herein by Richard E. Wellford 
the present receiver, be and the same are hereby sustained 
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as to allowances of $750.00 recommended for compensa¬ 
tion to the former receiver and his counsel in the third re¬ 
port of the Auditor filed herein on the 28th day of March, 
1938, and in said final report, and said allowance of $750.00 
to the former receiver as compensation to him and his 
counsel be, and the same is hereby disallowed. 

IT IS FURTHER ORDERED that the report of 

271 the Auditor in all other respects is hereby ratified 
and confirmed. 

And the Court further finds that said former Receiver, 
Ellwood P. Morey, and Rudolph B. Behrend, his attorney, 
in the conduct of the affairs of said receivership acted in 
the best of good faith in connection with all matters per¬ 
taining to said receivership, and the costs of the proceed¬ 
ings before the Auditor shall be paid by the present Re¬ 
ceiver out of receivership funds in his custody, and shall 
not be charged against the estate of the former receiver. 

No provision of this decree shall be construed as prej¬ 
udicing the rights of said Rudolph B. Behrend in respect of 
the loan of $1,600.00 made by him to the former receiver, 
or any rights he may have in respect of the properties in 
Geary, Oklahoma. 

By the Court, 

JESSE C. ADKINS, 
Justice. 

#*****•••• 

272 Endorsed: Filed Jun 17, 1942. Charles E. Stew¬ 
art, Clerk. 

Motion to Correct Judgment of June S, 1942 

Comes now Richard E. Wellford, present receiver and 
moves the Court to amend the order of June 8, 1942 by 
striking therefrom the following: 

“And the Court further finds that said former Receiver, 
Ellwood P. Morey, and Rudolph B. Behrend, his attorney, 
in the conduct of the affairs of said receivership acted in 
the best of good faith in connection with all matters per¬ 
taining to said receivership,” 
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or in the alternative add to said order the following: 

“That the judgment of said former receiver Ellwood P. 
Morey and Rudolph B. Behrend, his attorney in creating 
the deficit as is shown by the Auditor’s report was not good 
and nothing in this order shall be construed as relieving 
the Executrix for the former Receiver or Rudolph B. 
Behrend from paying to the present Receiver the deficit as 
is shown by the Auditor’s report and also the $750.00 dis¬ 
allowed by this order as prior commissions and attorneys’ 
fees recommended by the Auditor. 

It is further ordered: That Mary B. Morey, Executrix 

of the estate of Ellwood P. Morey, deceased within. 

days of this order pay to Richard E. Wellford the present 
Receiver the entire deficit as is shown by the Auditor’s re¬ 
port plus $750.00 prior commission and attorneys’ 
273 fee recommended by the Auditor and disallowed by 
the Court.” 

and for reason therefor shows to the Court as follows: 

I. That the inclusion in the final judgment the finding of 
fact that the former Receiver and his attorney “acted in 
the best of good faith in connection with all matters per¬ 
taining to the said receivership”, could be construed as ex¬ 
cusing the Executrix of the former Receiver and his bond 
from responding in damages for the deficit created by the 
former Receiver and his attorney in the administration of 
their trust. 

II. That it was not the intention of the Court in holding 
that the former Receiver and his attorney had acted in 
the “best of faith” to relieve them or either of them nor 
the bonding Company from making good the deficit cre¬ 
ated by their action as is shown by the Auditor’s report. 

III. That if the Court did intend by its order to excuse 
the Executrix of the former Receiver and his attorney 
from making good the deficit as is shown by the Auditor’s 
report then the order should specifically so state in order 
to avoid unnecessary litigation by way of appeal. 
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IV. That the paragraph asked to be stricken is a finding 
of fact and should not be incorporated in the final judg¬ 
ment. 

RICHARD E. WELLFORD, 
Receiver, 

1427 Eye St., N. W. 

• •• ••»•••• 

Transcript. 

276 The Court: Now, gentlemen, aside from this 
third exception dealing with the allocation of the ad¬ 
ditional property to fund C, my recollection is that the 
principal contentions before me involve commissions and 
fees; that the receiver should have no more fees allowed: 
and all of those which he has already received should be 
returned; and that the costs before the Auditor should be 
assessed against the estate of the deceased receiver; and 
as to the gentlemen on the other side they think that not 
only should the fees recommended by the Auditor be al¬ 
lowed, but that there should be some additional fees. And 
when I say “fees’’ I mean to include commissions and 
attorneys’ fees. 

Those were the only exceptions which were argued so 
vigorously; and, if I understood it, all other reports and 
all other findings of the Auditor were satisfactory to both 
sides. 

And so in the order, in which I ratified with some few 
exceptions the report of the Auditor, I did not intend to 
say anything which would take the heart out of any portion 
of that Auditor’s report by the order which I made. And 
I do not think I ought to do that now. 

Now, going back to this question of the commissions and 
fees: As I recall it, the principal argument of Mr. Well- 
ford was that the receiver used bad judgment in holding on 
to the western properties: and that that conduct had re¬ 
sulted in substantial additional expenses, so that aside 
from the running expenses of the receivership to 

277 date, we are substantially worse otf than if the prop- 
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ertv had been abandoned in the first instance or 
sold for what could be brought, what could be obtained. 

I think he has some other grounds in his exceptions, but 
I do not remember that they were argued here. If they 
were, they did not get across to me the point stressed to 
the extent that the others were. 

As it shaped up in my mind—and I gave it considerable 
study—the question was wdiat action should be taken be¬ 
cause of the failure of the first receiver or the former re¬ 
ceiver to dispose of the two sets of vrestern property, in 
Geary and in Los Angeles. 

Now, of course, the good faith in handling that property 
has been questioned. 

We now have the benefit of hindsight, which so many 
unhappy investors did not have when they held on to their 
properties in the early part of the 30’s. They not only did 
that, but some put other money into them. This country is 
full of people now whose judgment was not vindi- 
278 cated by the course of events. 

But I was of the opinion, and I still am, that the 
former receiver in holding that property "was acting in en¬ 
tire good faith and that he was using his own best judg¬ 
ment. I think his judgment turned out to be bad. 

He did receive certain fees and commissions as he went 
along. Some of those payments had been directed by the 
court. In the third Auditor’s report there was a recom¬ 
mendation, and I assume that it was a matter of neglect 
that it was not called to the attention of the court. That 
money was paid. The Auditor not only recommended 
those, but, as I recall it, he recommended some additional 
fees. 

Mr. Behrend: Those fees were on account. He allowed 
those fees on account. 

The Court: That is right. He thought those would be 
enough. 

Mr. Wellford: As I understand it, he said that what 
fees had been paid should stand, but no further fees on 
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account of all the circumstances in this case should be al¬ 
lowed. That was my understanding. 

Mr. Behrend: Until the end of the receivership. The 
Auditor in all of his reports allowed fees on account. 

The Court: The receivership had terminated. Well, I 
think you are both right about that. 

Mr. Wellford: There it is in paragraph 13, “As 

279 to the allowance of commissions and attorneys’ 
fees the Auditor after careful consideration of the 

facts and circumstances in this case finds that no further 
commissions, fees, or compensation should be allowed for 
the services of the former receiver or for the services of 
his attorney.” That is the entire paragraph 13. 

Mr. Behrend: Which one is that? 

Mr. Wellford: That is the last paragraph, paragraph 
13. 

The Court: Then he recommended that the fees which 
had been paid, including those allowed in the third report— 
Mr. Wellford: Yes. 

The Court: —would be enough. 

Mr. Behrend: May I interrupt your Honor a moment? 
As I recall the allowances made by the Auditor, they were 
on account of the services rendered by Mr. Morey as re¬ 
ceiver and by me as the attorney for the receiver. 

The Court: That is true. 

Mr. Behrend: But he did say that. He said no fur¬ 
ther allowances should be made to either until the end of 
the receivership. I recall that. 

Mr. Wellford: There is the paragraph. I just read 
that to you down to the period. I just read it to the Court 
—paragraph 13. There is nothing in there like that. 

Mr. Behrend: Oh, you mean in the composite one. In 
the composite one he did not say that. That is true, But 
in the previous ones it was always “on account.” 

280 The Court: Well, gentlemen, I find from experi¬ 
ence that the Auditor usually considers these cases 

very carefully and that his reports are worthy of a great 
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deal of consideration. While I do depart from them some¬ 
times, I try to explain my reason for it. 

I thought, taking into consideration the work which had 
been done, the amount involved, and the unhappy results, 
the fees allowed in the first and second reports were suf¬ 
ficient ; and since there had been this neglect to obtain rati¬ 
fication in the third report, it was reasonable to disallow 
that much of the fees which the Auditor ultimately recom¬ 
mended. 

I think it was for the purpose of explaining why I was 
departing from the Auditor’s report and why I was also 
refusing to sustain any exceptions on that ground of the 
present receiver, that I said what I did—that I thought 
that in their conduct and in their dealings with that prop¬ 
erty they had acted in good faith and had used their best 
judgment. 

Now, I do think that he made a mistake in not coming to 
the Court after the Auditor had recommended the prompt 
sale of the property and either asking for authority to sell 
or putting the responsibility on the Court of any further 
delay. I think that it would have been wfisdom for him 
to have done that. 

Mr. Behrend: May I interrupt your Honor? 

The Court: Go ahead. 

281 Mr. Behrend: Just right on that one point: 

Your Honor will recall that about three or four 
years ago Mr. Justice Luhring took up all receiverships. 
I know that that was his province. 

At that time I appeared before Mr. Justice Luhring with 
Mr. Morey, and Mr. Morey in open court—it was an open 
statement by Mr. Morey to the Court—stated the position 
which he found himself in with respect to this receivership, 
and asked the Court for additional time to see if he could 
work out the receivership’s salvation. He didn’t neglect 
it. He brought it to the Court’s attention. Pardon my in¬ 
terruption. 

The Court: I am glad to know that. 
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Mr. Wellford: There was no order obtained about that. 
One man is dead. The other man has had an affidavit of 
prejudice filed against him. I don’t think that this state¬ 
ment should be given much weight. 

The Court: I don’t think I should make any change be¬ 
cause of that. If you want to put the responsibility on the 
Court, you should have an order to do that. 

Now, coming down to this other question: You have not 
argued before me the effect of the eleventh paragraph of 
the Auditor’s report and of the statements which showed 
the deficit. 

I do not think I should do anything which in any way 
would affect the order which I have signed on that report. 
So I think the wisest thing for me is to delete that finding 
from the order. It really has no place in the order, 
282 and my instructions were not to put it in the order. 

But when it was brought in, and I did not see any 
real harm in it, and you had had so many sessions in court, 
I thought I could save time, when you were both here, by 
signing something. 

So I think I should now delete that, and I think it would 
be wiser to delete it from that little memorandum which I 
filed. 

Now, if counsel think that my memorandum or my orders 
may at any time go before a jury, I think it would be wiser 
then for you just to draw a new order to be substituted for 
the former order, and the new order will state everything 
that should go into it. 

Mr. David: May I make this suggestion: It seems to 
me that rather than do that, the Court could say this: that 
this paragraph is not intended to pass upon any conten¬ 
tions that the present receiver may have in respect of the 
liability vel non of the former receiver, because that is the 
real purpose of it. 

The Court: There is a good deal in what you say, Mr. 
David. But I think it would be wiser for me to sign an en¬ 
tirely new order, which would cover everything, an order 
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which does not merely strike that one paragraph from 
another order, but is substituted for it. 

Of course, you will have the benefit of what I am now 
saying. I presume that any part of this that you want 
can be written up. 

283 Mr. Wellford: I have the order here before me. 
The Court: Mr. Wellford, you are not going to 

have all of this transcribed? 

Mr. Wellford: No. 

The Court: But this particular part, my decision? 

Mr. Wellford: Yes. 

The Court: I presume you will have that transcribed? 
Mr. Wellford: Yes. 

The Court: You both check over it and then come in and 
we will see. 

Mr. David: Will your Honor sign this memorandum? 

Mr. Wellford: Sign what? 

Mr. David: What the Court has just indicated, what 
the Court has just said upon the subject being taken down 
stenographically. Will you just initial it or sign it so that 
it can be filed in the cause? 

Mr. Wellford: Your Honor has, I understand it, the 
order that I have. 

The Court: I assume so. But let us dispose of this. Is 
there any objection to my signing this? 

Mr. Wellford: Signing what? 

The Court: This transcript. 

Mr. Wellford: It is a matter of record, to be filed as 
taken in open court at your direction, and therefore— 
The Court: I think that answers the purpose. 

284 Mr. Wellford: That answers the purpose. 

The Court: Doesn’t that answer the purpose? 

Mr. David: How will we know that it is the official tran¬ 
script? 

Mr. Wellford: If he transcribes his notes— 

Mr. David: But, I mean, that we may say that your 
Honor said one thing according to our recollection, and op- 
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posing counsel may say that the Court said something else. 
If we could have a short paragraph or two transcribed and 
the Court will initial it or sign it as a memorandum— 

The Court: Then, Mr. Reporter, write this up and let me 
have it the first thing in the morning, a copy of this, and 
let each gentleman see it, and then you all come down at 
11 o’clock with the transcript and we will thrash it out. 

Mr. Wellford: Very well. 

Then I understand that that one paragraph in the mem¬ 
orandum and in this order, the next to the last paragraph— 
Mr. David: I don’t know how short it will be. It may be 
two or three paragraphs. 

The Court: He is going into the order now. 

Mr. Wellford: There is one paragraph in their in regard 
to costs. I am not touching that. You are permitting the 
costs to be assessed against the estate? 

Mr. David: How is that? 

285 The Court: Suppose that four lines of the para¬ 
graph on page 2 come out and the words “ receiver¬ 
ship and” on the fifth line come out. 

Mr. Wellford: Yes. 

The Court: All right. You had better all come down 
at 11 o’clock tomorrow with anything that you want me 
to sign. 

JESSE C. ADKINS 

Signed July 2, 1942 

286 Endorsed: Filed Jul 2, 1942. Charles E. Stew¬ 
art, Clerk. 

Memorandum of Opinion 

Upon reconsideration of the exceptions filed herein and 
the Order of Court this day signed in regard thereto, the 
memorandum of the Court filed herein on May 21, 1942, is 
vacated and this memorandum substituted. 

I think the exceptions filed on behalf of the former Re¬ 
ceiver should be overruled and that the exceptions filed by 
the present Receiver should be sustained in part. 
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The Auditor with the consent of counsel for the original 
Receiver has restated the latter’s entire account, notwith¬ 
standing the fact that three earlier accounts have been filed 
and audited. I do not find it necessary to consider the right 
of the Court under these circumstances to change any ac¬ 
tion heretofore approved by the Court. 

The third report filed March 29, 1938, recommending cer¬ 
tain payments to the Receiver and counsel by some inadver¬ 
tence was not called to the attention of the Court for con¬ 
firmation. At that time it reasonably appeared to the Audi¬ 
tor that the real estate in Los Angeles and Geary, Okla., 
belonging to the receivership would bring in substantial 
funds. These expectations have not been realized. The 
Geary real estate had proven to be a total loss and the 
amount realized from the Los Angeles real estate will 
hardly bring in enough to pay the expenses since the third 
report was filed. 

287 I think in now passing upon the allowances to the 
original Receiver and his attorney the Court should 
avail itself of all the facts now known. 

I think the allowances made in the first and second re¬ 
ports are reasonable allowances to be paid to the Receiver 
and his attorney considering the amount which has passed 
through the Receiver’s hands, including the amount of work 
done and the results achieved. 

My further reasons for my decision are set forth in the 
transcript of a portion of what occurred in Court on July 
1, 1942, a copy for which I have signed and which is filed 
herein. 

JESSE C ADKINS 
Justice 

July 2,1942. 

• •*••••••• 
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288 Endorsed: Filed Jul 2, 1942. Charles E. Stew¬ 
art, Clerk. 

Order Overruling in Part and Sustaining in Part 
Exceptions to the Auditor’s Report on the Final Ac¬ 
count of Mary B. Morey, Executrix of Ellwood P. 
Morey, Former Receiver Herein. 

This action came on for hearing on the motion of Richard 
E. Wellford, present Receiver herein to amend the Order 
of June 8, 1942, and the answers to said motion filed by 
Mary B. Morey, executrix of the estate of Ellwood P. 
Morey, deceased, former Receiver herein, and Rudolph B. 
Behrend, and upon consideration thereof after argument by 
counsel, it is by the Court this 2d day of July, 1942: 

Ordered: That the Order of this Court dated on the 8th 
day of June, 1942, on the exceptions filed herein be and the 
same is hereby vacated, 

And upon reconsideration of the exceptions filed herein 
by Richard E. Wellford, present Receiver and Mary B. 
Morey, executrix of Ellwood P. Morey, former Receiver 
herein, to the Auditor’s report stating the final account of 
the former Receiver Ell-wood P. Morey, deceased, 

It Is Further Ordered: that the exceptions to the Audi¬ 
tor’s report filed herein by Mary B. Morey, executrix of 
Ellwood P. Morey, former Receiver, be and the same are 

herebv overruled. 

* 

It Is Further Ordered that the exceptions to the Audi¬ 
tor’s report filed herein by Richard E. Wellford the present 
Receiver, be and the same are hereby sustained as 

289 to the allowance of $750.00 recommended for com¬ 
pensation to the former Receiver and his counsel in 

the third report of the Auditor filed herein on the 28th day 
of March, 1938, and in said final report, and said allowance 
of $750.00 to the former Receiver as compensation to him 
and his counsel be, and the same is hereby disallowed. 

It Is Further Ordered that the report of the Auditor in 
all other respects is hereby ratified and confirmed. 

No provision of this decree shall be construed as preju¬ 
dicing the rights of said Rudolph B. Behrend in respect of 
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the loan of $1600.00 made by him to the former Receiver, 
or any rights he may have in respect of the properties in 
Geary, Oklahoma. 

The cost of the proceedings before the Auditor shall be 
paid by the present Receiver out of the receivership funds 
in his custody. 

By the Court 

JESSE C. ADKINS 
seem Justice 

R. E. WELLFORD 
Receiver. 

R B BEHREND 

• ••••••••• 

290 Endorsed: Filed Jul 2—1942 Charles E. Stewart, 
Clerk 


First Account of Richard E. Wellford, substituted Re¬ 
ceiver, for period beginning., 19_, 

and ending June 22, 1942. 

Assets Received and to be Received 


19.... 

6/20/40 Received from Hamilton Na¬ 
tional Bank account of for¬ 
mer Receiver 

7/16/40 Rental from California 
property 

Rebate on ticket from 
American Air Lines, trip 
to Oklahoma and California 

10/8/41 Net from sale of Cali¬ 
fornia property 
Deficit of former Receiver 
as shown by Auditor’s 
report of March 17, 1942, 
including $180.00 due from 


Disburse- 
Receipts ments 


$2732.63 

85.00 

10.13 

9505.75 
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Rudolph Behrend (due 
from former Receiver of 
bonding company) 4138.47 

Disallowance of part of fees 
and commission to former 
receiver and his counsel 
which had been recom¬ 
mended by Auditor due from 
former Receiver or bonding 
company 750.00 

Assets Distributable and to be Distributable 

if Received 

Present Receiver’s expenses $1611.53 

Cash Balance—Series “B” 10568.06 


Amounts carried forward 
291 Account Form No. 2 


Brought forward, 

Cash Balance—Series “A” 

Fees and commissions paid 
former Receiver and his 
counsel and disallowed 
by the Court 750.00 

Cash deficit of former 

Receiver 4138.47 


$17,221.98 $17,221.98 

Detailed Statement of the Account of 
Series “A” Trust 

Lot 11, Block 1 premises 
2636 S. Western Ave., 

Los Angeles, Calif. 

Net receipt from sale as 


Assets Disburse- 
Received ments 

$153.92 
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shown by approved account 
of ancillary receiver filed 
herein 836.30 

Lots 16, 17, 18 and 19, 

Block 26, Geary, Oklahoma, 
abandoned by present re¬ 
ceiver as of no value by 
order of Court Sept. 19, 

1941 Rental from Lot 11, 

Block 1, Los Angeles, 

California 5.00 

Received by ancillary receiver 
in California from attornev 

m 

for former Receiver $327.24; 

2/5 of above credited to 
Series “A” 130.90 

Adjustment of transportation 
expenses of Receiver to Cali¬ 
fornia 2/5 credited to Series 
“A” 4.05 


Amounts carried forward, 

Account Form No. 2 

Assets Disburse- 
Received ments 

Brought forward, 

Expenses of Receiver as follows: 

Taxis fare, postage 
stationery and notary 
fees $23.27 

Court costs 8.00 

Los Angeles Times, 
by order of Court, 
dated July 30, 1940 72.00 
Receiver’s Bond 
Premiums 175.00 


V • 
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Auditor’s fees 6.00 

The Evening Star, 
by order of Court, 
dated September 24, 

1940 31.05 

Washington Law Re¬ 
porter by order of 
Court dated Sep¬ 
tember 24, 1940 28.56 

Expenses of trip 
of Receiver to Okla. 
and Calif, by order 
of Court dated 
June 19, 1940 500.00 

Charles B. Shattuck, 
appraisal fee by 
order of Court dated 
July 30,1940, Calif, 
properties 100.00 

Photostatic copies 
of records 2.00 

$945.88 

2/5 of above chargeable to 
Series “A” 

Expenses of Ancillary 
Receivership in Cali¬ 
fornia after death of 
former Receiver and 
allowed by TJ. S. 

District Court for 
the Southern District 
of California; attor¬ 
ney’s fees $2500.00 

Costs 11.25 


$378.35 


$2511.25 
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(X) 6.95% of above chargeable 

to Series “A” 

Miscellaneous expenses of 
Ancillary Receiver of $19.50— 

2/5 thereof chargeable to 
Series “A” 

Auditor’s fee on final account 
of former receiver $650.00— 

2/5 thereof chargeable to 
Series ‘‘A” 

Amounts carried forward, 

293 Accounting Form No. 2 

Assets 

Received 

Brought forward, 

Court costs—Renewal of 
Judgment Morey vs. Chan¬ 
cellor, Kay County, Okla¬ 
homa (considered desperate) 

Cash on hand for adminis¬ 
tration costs and distribu¬ 
tion as to be hereafter 
directed by the Court 


$976.25 

(X) The net proceeds of the final 
disposition of four California 
properties totaled $12,017.00. 

The one Series “A” property 
brought a net price of $836.30 
or 6.95%. The expenses of the 
ancillary receivership in finally 
disposing of these properties 
is proportioned by charging 
Series “ A” with this 6.95% 
thereof. 


174.53 


7.80 


260.00 


Disburse¬ 

ments 

260.00 


1.65 


153.92 

$976.25 
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Detailed Statement of the Account 
of Series “B” Trust 

Hamilton National Bank, funds 
on deposit in name of the 
former and delivered to the 
present Receiver $2732.63 

Rental received from South 
'VVitmer Street property, Los 
Angeles, Calif. 80.00 

Adjustment on transportation 
Expense of Receiver to 
California—3/5 credited to 
Series “B” 6.08 


Amounts carried forward, 

Assets Disburse- 
Received ments 

294 Brought forward, 

Net proceeds from final dispo¬ 
sition of Alameda Street prop¬ 
erty, Los Angeles, California $6549.80 
Net proceeds from final dis¬ 
position of Staunton Avenue 
property, Los Angeles, 

California 1470.99 

Net proceds from final dis¬ 
position of South Witmer 
Street property, Los 
Angeles, California 2852.17 

Received by ancillary Receiver 
in California for former Re¬ 
ceiver $327.24 3/5 above 
credited to Series “B” 196.34 

Thomas E. Moose Co. (insur¬ 
ance premium on Staunton 
Ave. property, Los Angeles, 

California 14.00 
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Expenses of Receiver as follows: 

Taxi fare, postage, 
stationery and 
notary fees $23.27 

Court costs 8.00 

Los Angeles Times, 
by order of Court, 
dated July 30, 1940 72.00 
Receiver’s Bond 
Premiums 175.00 

Auditor’s fees 6.00 

The Evening Star, 
by order of Court 
dated September 
24, 1940 31.05 

Washington Law Re¬ 
porter by order of 
Court dated 

September 24, 1940 28.56 
Expenses of trip of 
Receiver to Okla. 
and Calif., by 
order of Court 
June 19, 1940 500.00 

Charles B. Shattuck 
appraisal fee by 
order of Court 
dated July 30,1940 
California prop¬ 
erties 100.00 

Photostatic copies 
of records 2.00 


$945.88 

3/5 of above charge¬ 
able to Series “B” 


567.53 


Amounts carried forward, 
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Assets 

Received 

295 Brought forward, 

Miscellaneous expenses of 
Ancillary Receiver $19.50 
3/5 thereof chargeable to 
Series “B” 

Auditor’s fee on final ac¬ 
count of former Re¬ 
ceiver $650.00—3/5 
thereof chargeable to 
Series “B” 

Expenses of Ancillary 
Receivership in California 
after death of former Re¬ 
ceiver and allowed by U. S. 

District Court for the South¬ 
ern District of California: 

Attorney’s fees $2500.00 

Costs 11.25 

$2511.25 

(X) 93.05% chargeable to 

Series “B” trust 
Cash balance on hand 
for administration expenses 
and distribution to 
Series “B” Certificate 
Holders 


13888.01 

(X) The net proceeds of the final 
disposition of four California 
properties totaled $12,017.00. 

The Series “B” properties 
brought a net price of 
$10,872 or 93.05% of total. 


Disburse¬ 

ments 


$11.70 


390.00 


2336.72 


10568.06 


13888.01 
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The expenses of the ancillary 
receivership in finally 
disposing of these proper¬ 
ties is proportioned by 
charging Series “B” with 
this 93.05% 


Amounts carried forward, 
296 Accounting Form No. 3 

Brought forward, 


19... 


(X) 


Disburse- 
Receipts ments 


Totals, 

District of Columbia, to wit: 

I the undersigned Richard E. Wellford do solemnly sw^ear 
that the foregoing account is just and true, and that I have 
bona fide paid, or secured to be paid, the several sums for 
wdiieli I claim credit and allowance. 

RICHARD E. WELLFORD, 
1427 Eye St. N. W. 

Sworn to and subscribed before me this 23rd day of 
June, A. D. 1942 

PATRICK H. McCORMICK, 

Notary Public, D. C. 



I 
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298 Endorsed: Filed Sep 30 1941 R. S. Zimmerman, 
Clerk 

By J. M. Horn Deputy 
Roland Rich Woolley 
649 South Olive Street 
Los Angeles, California. 

TRinitv 5421 

Attorney for Ancillary Receiver 

In the District Court of the United States 
Southern District of California 
Central Division 

In Equity—No. 649-H 

Ida L. Curtis and Frances B. Abernathy, Plaintiffs, 

vs. 

Arnold and Company, a corporation, Defendant. 

Order Settling and Approving First and Final Account of 
Ancillary Receiver, Fixing and Allowing Fees, and 
Order of Discharge and Distribution 

Be It Remembered, that the petition of Roland Rich 
Woolley, Ancillary Receiver herein, came on regularly to 
be heard on the 29th day of September, 1941, in the Court 
Room of Harry A. Hollzer, Judge Presiding, in the United 
States Post Office and Court House Building, Los Angeles, 
California, and the Court having examined the First and 
Final Account of the Ancillary Receiver herein, and having 
taken testimony and considered evidence in respect thereto, 
and good cause appearing therefor, 

It Is Hereby Ordered, Adjudged and Decreed that said 
First and Final Account of Roland Rich Woolley, as Ancil¬ 
lary Receiver, be settled, allowed and approved. 

It is Further Ordered, Adjudged and Decreed that the 
fees of said Ancillary Receiver, Roland Rich Woolley, be 
and hereby are fixed and allowed in the sum of Twenty-five 
Hundred ($2500.00) Dollars. 
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299 It is Further Ordered, Adjudged and Decreed that 
the balance of the proceeds of said Estate remaining 
in the hands of said Ancillary Receiver, Roland Rich 
Woolley, after deducting said fees in the sum of Twenty- 
five Hundred ($2500.00) Dollars settled and allowed as 
aforesaid, and after deducting in addition the sum of $5.00 
costs incurred by said Ancillary Receiver for publication 
of notice of hearing on First and Final Account of Ancil¬ 
lary Receiver, Petition for Discharge and Payment of Fees, 
and the further sum of $6.25 Reporter’s fees incurred in 
connection with the hearing on said account, be trans¬ 
mitted to the domiciliary receiver, Richard E. Wellford, 
and that upon the filing of a receipt therefor, and an affi¬ 
davit of said Roland Rich Woolley certifying to the com¬ 
pliance with this order, that said Ancillary Receiver be dis¬ 
charged and his bond herein be exonerated. 

It is found and determined that the total amount on hand, 
being the sum of $12,017.00,—after the deduction therefrom 
of $2500.00 as allowed herein, $5.00 publication costs, and 
$6.25 Reporter’s fees—that the balance on hand for re¬ 
mission to the domiciliary receiver is the sum of $9,505.75. 
Done in Open Court this 30th day of September, 1941. 

H. A. HOLLZER 
Judge 

A true copy, attest, etc. Sep 30 1941 

R. S. ZIMMERMAN, 

Clerk U. S. District Court, 

Southern District of California 

By J. M. HORN, 

Deputy 
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Exhibit “D” 

325 WESTERN. 

Statement of Sale of Western Avenue Property. 

Receipts. 

Sale Price: 

Received in escrow 922.50 

Received outside escrow 102.50 


Total Receipts.$1025.00 


Disbursements. 

Charges and adjustments incurred 


in escrow: 

Partial Title Ins. Policy 14.16 

Escrow fee 10.00 

Revenue stamps on deed 1.65 

Tax adjustment first half 1941-42 9.53 

Rent adjustment .32 

Broker’s sale Commission 51.25 


86.91 

Charges outside Escrow 
Publication of Notice of Sale 20.50 

Partial Title Ins. Policy 8.34 

Reporter’s fee for Hearing on 

Confirmation of sale 1.39 

Certified copy of Order of Con¬ 
firmation of sale .95 

- 31.18 

Total Disbursements 118.09 

Net Proceeds of sale 906.91 


$1025.90 
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331 Endorsed: Filed Jul 7, 1942. Charles E. Stew¬ 
art, Clerk. 

Fiiwl cmd Composite Account of 
Rudolph B. Behrend, Trustee, 

Geary, Oklahoma. 

From October 1st, 1939, to July 3rd, 1942. 

Assets Disburse- 
Reeeived ments 

1939 

Nov. 9th—Jack Dillon, Geary, Okla., 

rents collected, $43.00 

Dec. 12th— “ “ “ “ 50.02 

Dec. 15th—Leland Sisney & The David¬ 
son & Case Lumber Co., Geary, Ok¬ 
lahoma, on account of repairing 
roofs on buildings on Lots 16 to 19, 

Block 26, Geary, Oklahoma, $75.00 

1940 

Jan. 19th—Jack Dillon, Geary, Okla., 

rents collected, 45.50 

Jan. 20th—Leland Sisney & The David¬ 
son & Case Lumber Co., Geary, Ok- 
on account of repairing roofs on 
buildings on Lots 16 to 19, Block 26, 


Geary, Oklahoma, 


50.00 

Feb. 12th—Jack Dillon, Geary, 

Okla., 


rents collected, 

38.00 


Mar. 29th— “ 

“ 33.00 


Balance forward, 

209.52 

125.00 

332 

Assets 

Disburse¬ 


Received 

ments 

Balance forward, 

1940 

$209.52 

$125.00 


June 10th—Leland Sisney & The David¬ 
son & Case Lumber Co., Geary, Ok- 
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lahoma, balance for repairing roofs 
on buildings on Lots 16 to 19, Block 
26, Geary, Oklahoma, 25.00 

July 25th—Service charge, Second Na- • 

tional Bank, 1333 G St., N. W., 1.00 

Aug. 1st—Rents received—Jack Dillon, 


Lot 19—Thoma—1 Mo.$20.00 

—Hodgen—1 Mo. 20.00 


$40.00 

Less Commission 25% 2.00 

- 38.00 

Aug. 26th—Check received—Jack Dil¬ 
lon, refund insurance premiums 
(pro rata) St. Paul Fire & Marine 
Insurance Company, 28.58 

Dec. 24th—Check received—Jack Dil¬ 
lon, Rent Hodgen (cafe) $40.00 

Commission $2.00 

Bal due on insurance 1.96 
Error in return pre¬ 
mium 2.38 6.34 33.66 


1941 

Aug. 5th—Cash paid by Trustee for 
telegram sent to The Watonga Re¬ 
publican to insert Ad re: proper¬ 
ties, 

Aug. 15th—Check sent to The Watonga 
Republican for Ad re: sale of Geary 
properties, 

Aug. 26th—Expenses of Rudolph B. 

Behrend for trip to Geary for Auc¬ 
tion Sale re: Geary properties, 

Sept. 2nd—Check received from M. I. 
Morrison for four stores at Geary, 
Oklahoma, 500.00 


.53 

5.25 

78.51 
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Sept. 23rd—Deposit returned to M. I. 
Morrison, 

1942 

Feb. 12th—Deposited check from E. H. 


Balance forward, $809.76 

333 Assets 

Received 

Balance forward, $809.76 

Lookabaugh, as follows: 

Rent, Thoma, Lot 19, for 
Dec., 1941, Jan. & Feb., 1942 $45.00 
Rent Diehl, Lot 18, for 
Dec., 1941 5.00 


50.00 


Less 25% Commission 12.50 38.50 


Note: (Error in subtracting of $1.00, 
in above check. Should be $37.50) 

Feb. 27th—Received deposit from J. 
Benjamin Simmons to purchase 
Geary properties, 50.00 

Apr. 11th—Two checks received from 
E. H. Lookabaugh as follows: 

Rent, Thoma, Lot 19, for 
March, 1942 $15.00 

Rent, Diehl, Lot 18, for Jan., 

1942, 5.00 


20.00 

Less 25% Com. $5.00 
“ error previous 

check, 1.00 6.00 14.00 


500.00 


$735.29 

Disburse¬ 

ments 

$735.29 
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Rent, Thoma, Lot 19, for 
April, 1942 $15.00 

Rent, Diehl, Lot 18, for 
Feb. & Mar., 1942 10.00 


25.00 

Less 25% Com. 6.25 18.75 


32.75 


11.25 


3.75 


i 

i 

i 

| 


Balance forward, 


$946.01 

$768.04 

334 


Assets 

Disburse¬ 


Received 

ments 

Balance forward, 


$946.01 

$768.04 

to replace two checks 
on April 11, 1942, 

deposited 

32.75 

1 

June 15th—Check received, 

Nelson 


j 

Crow r , as follow’s: 

June, 1942, rent Thoma 

$15.00 


; 

I 

i 

1 

| 

May, 1942, rent Diehl 

5.00 


1 

i 

I 

j 


20.00 


i 

i 

i 


April 25th—Charge back above two 
Checks deposited April 11th, 1942, 
on account of death of E. H. Looka- 
baugh, before checks cleared, 

•Mav 22nd—Received check from Xel- 
son Crow, for rent, May, 1942, 
Thoma $15.00 

Less 25% Com. 3.75 


May 2Sth—Check received Nelson Crow’, 
for rent April, 1942, 

Diehl $5.00 

Less 25% Com. 1.25 


June 2nd—Check received from Edw’in 
M. Lookabaugh, Executor of the 
Estate of E. H. Lookabaugh, 


I 
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Less 25% Com. 


5.00 15.00 


June 20th—Cash received from J. Ben¬ 
jamin Simmons, balance selling 
price of four Geary properties, 700.00 

June 30th—Voluntary refund by R. B. 

Behrend of commission paid to 
Julius Goldstein on account of 
$1800.00 loan made by Amy N. B. 
Goldstein, 180.00 

June 30th—Credit—Second National 
Bank, 1333 G St., N. W., for charge 
of July 25, 1940, 1.00 

July 3rd—Notary fees paid in these 
proceedings, 

July 3rd—Balance in hand, . 


2.00 

$1,104.72 


$1,874.76 $1,874.76 


R. B. BEHREND, 

Trustee, Geary, 

Oklahoma. 

337 Endorsed: Filed Oct 28, 1942. Charles E. Stew¬ 
art, Clerk. 

Order for Allowance of Commissions and 
Attorney’s Fees 

This action came on for hearing upon the motion of Rich¬ 
ard E. Wellford present receiver herein for a partial allow¬ 
ance of commission and attorney’s fees on account of ser¬ 
vices rendered herein and upon consideration thereof it is 
this 28th day of October, 1942 
Ordered that the notice to persons interest of this partial 
allowance be and the same is hereby dispensed with due to 
the fact that said persons are very numerous, and the time, 
labor and expense for the giving of said notice would be 
disproportionate to their distributive shares. 
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It is further Ordered that Richard E. Wellford present 
receiver be and he hereby is awarded the sum of Two Thou¬ 
sand Dollars as a partial allowance of commissions for ser¬ 
vices rendered herein. 

It is further Ordered, that John D. Sadler be and he 
hereby is awarded the sum of Five Hundred Dollars as a 
partial allowance for attorney’s fee for services rendered 
herein to the present receiver. 

It is further Ordered, that Richard E. Wellford receiver 
be and he hereby is authorized and directed to make pay¬ 
ment of the aforesaid commission and attorney’s fees and 
to take credit therefor in his account. 

By the Court 

0. R. LUHRING 

Justice 

• ••••*•••• 

338 Endorsed: Filed Dec 17 1942 Charles E, Stew¬ 
art, Clerk. 

Motion for Summary Judgment 

Now comes Richard E. Wellford, substituted receiver 
herein, and moves the Court to enter judgment against 
Mary B. Morey as executrix of the estate of Elwood P. 
Morey, deceased, and United States Fidelity & Guaranty 
Co., a corporation, as surety on undertaking of Elwood P. 
Morey, deceased, in the sum of Four Thousand Seven Hun¬ 
dred Fourteen Dollars and Fortv-tw’o cents ($4714.42) with 
interest at 6% per annum from July 2, 1942, for the follow¬ 
ing reasons: 

1. On February 17, 1934 this Court appointed Elwood P. 
Morey receiver herein with the power to take over and ad¬ 
minister certain funds then held by the Federal American 
National Bank & Trust Company, trustee, and with power 
to carry out and perform the duties of the trustees set out 
in two certain deeds of trust attached to the Bill of Com¬ 
plaint filed herein on February 13,1934, under the direction 
of this Court. 
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2. The said Elwood P. Morey duly qualified as such re¬ 
ceiver on February 17, 1934 by giving a bond with the 
United States Fidelity & Guaranty Co. as surety thereon 
in the penal sum of $25,000.00 and which was reduced to 
$10,000.00 on March 5, 1935 conditioned for the faithful 
performance of his trust, as provided in said order, and 
thereafter said Elwood P. Morey acted as such receiver un¬ 
til March 27, 1940, wdien he died. 

3. On May 10, 1940 Mary B. Morey as executrix of the 
will of said Elwood P. Morey, filed a petition herein pray¬ 
ing that an order be passed appointing Rudolph B. 

339 Behrend receiver in the place of the said Elwood P. 

Morey, deceased. Upon consideration of this petition 
the Court entered an order appointing Richard E. Well- 
ford substituted receiver herein, since w r hich time he has 
been engaged in and upon his duties as such and is now 
the duly appointed and acting receiver. 

4. That on June 21, 1940 this Court directed Mary B. 
Morey, executrix of the estate of Elwood P. Morey, de¬ 
ceased, the former receiver herein, to file in this case a final 
account of the decedent as such receiver, and directing that 
the same upon filing be referred to the Auditor of this Court 
with the direction that he state the said final account with 
his recommendations as to the allowance of expenses and 
commissions and attorney’s fees. In pursuance to the fore¬ 
going directions of the Court the said Mary B. Morey as 
executrix of the estate of the said decedent filed the final 
account of the former receiver herein, following which 
hearings w’ere had thereupon, before the Auditor of this 
Court. 

5. On March 17, 1942 the Auditor of this Court filed his 
report upon the said final account of the former receiver 
in which a cash deficit is stated to be due on the account of 
the former receiver in the sum of Three Thousand Nine 
Hundred Sixty-four Dollars and Forty-two cents ($3,- 
964.42), and 'which amount is due to be paid over by the 
executrix of the former receiver or his aforesaid surety to 
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the substituted receiver, but which has not been done. That 
an allowance of Five Hundred Dollars ($500.00) commis¬ 
sion to the former receiver and Two Hundred Fifty Dollars 
($250.00) attorney’s fee for Rudolph B. Behrend the at¬ 
torney for the former receiver, which had been paid by the 
former receiver without the Court’s authority was by the 
Auditor recommended as a proper allowance. On July 2, 
1942 after hearing exceptions to the Auditor’s report filed 
herein on behalf of the executrix of the former receiver, 
and on behalf of Rudolph B. Behrend, and also on 
340 behalf of the present receiver, an order was entered 
herein ratifying and confirming the Auditor’s re¬ 
port with reference to the aforesaid cash deficit due by the 
former receiver and disallowing the aforesaid recommended 
allowances of Five Hundred Dollars ($500.00) commission 
to the former receiver and Two Hundred Fifty Dollars 
($250.00) counsel fees, making in all a cash deficit due by 
the former receiver, of Four Thousand Seven Hundred 
Fourteen Dollars and Forty-two cents ($4714.42) none of 
which has been paid to the present receiver by the execu¬ 
trix of the former receiver or the surety on his undertaking 
filed herein as aforesaid. 

RICHARD E. WELLFORD 
Substituted Receiver 
1427 Eye St., N. W. 

JOHN D. SADLER 
Chandler Building, 

Attorney for Substituted Receiver 

Copies of the foregoing motion and annexed points and 
authorities served by mailing the same this 16th day of 
December, 1942 to Rudolph B. Behrend, Esq., 719 - 7th St., 
N. W., attomev for Mary B. Morey, executrix of the estate 
of Ehvood P. Morey, deceased, and Levi H. David, Esq., 
Bond Building, attorney for Rudolph B. Behrend, and by 
delivering the same to Eugene Halley, adult employee, of 
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the United States Fidelity & Guaranty Co., at 1415 K St., 
N. W. 

JOHN D. SADLER, 

1427 Eye St., N. W., 

Attorney for Substituted Receiver 

• •••#••••• 

341 Endorsed: Filed Jan 5 1943 Charles E. Stew¬ 
art, Clerk. 

Affidavit and Answer of United States Fidelity and Guar¬ 
anty Company, Surety in Opposition to Motion for 
Summary Judgment 

1415 K St. N. W. 

1. This defendant admits the averments of the first para¬ 
graph of the motion of Richard E. Wellford, substituted re¬ 
ceiver herein, for summary judgment. 

2. This defendant admits the averments of the second 
paragraph of said motion. 

3. This defendant admits the averments of the third par¬ 
agraph of said motion. 

4. This defendant admits the averments of the fourth 
paragraph of said motion. 

5. This defendant admits that on, to wit, the 17th day of 
March, 1942, the Auditor of this Court filed his report upon 
the final account of the former receiver filed on his behalf 
by the executrix of his estate, but this defendant denies that 
the Auditor found a cash deficit to be due on the account of 
the former receiver in the sum of Three Thousand Nine 
Hundred Sixty-four Dollars and Forty cents ($3964.42) and 
denies that such amount or any amount is due to be paid 
over by the executrix of the former receiver. This defen¬ 
dant admits that the Auditor recommended ap- 

342 proval of the allowance of certain fees and commis¬ 
sions to the former receiver, but denies that they 

were paid by the former receiver without the court’s au¬ 
thority. This defendant admits that an order was there- 
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after entered herein purporting to disallow said commis¬ 
sions and fees, but denies that there is due any sum to the 
substituted receiver from this defendant or from the exec¬ 
utrix of the estate of the former receiver. 

6. And further answering the averments of said motion 
this defendant says that during the whole administration of 
his trust the former receiver, Ell wood P. Morey, exercised 
complete good faith; that his actions in administering his 
trust were always supervised by the Court, and that in all 
instances of the expenditure of funds of his trust and in 
all other acts in respect thereto he made due and proper 
application to the court for instructions and received upon 
his said applications the authority and direction of the 
court; that the deficit found in his several reports by the 
auditor to exist in the assets of the Series ‘ ‘A” funds was 
not a deficit created by the fraud or wrongdoing of said 
former receiver and is not a deficit for which either he or 
his estate was in any way personally liable. 

7. And this defendant further says in answer to the mo¬ 
tion for summary judgment that on the 2nd day of July, 
1942, this Honorable Court entered herein an order vacat¬ 
ing its previous order entered herein on the 8th day of [ 
June, 1942, and therein sustaining in part certain excep- j 
tions filed by the substituted receiver to the report of the 
Auditor filed March 17, 1942, disallowing certain previous j 
allowances of commissions and fees to the former receiver 
and his attorney, overruling exceptions filed to said report j 
by the executrix of the estate of said former receiver, and 
otherwise confirming and ratifying said report of the Audi- j 
tor; that at the time of the entry of said order of July 2, J 
1942, the Court filed herein a memorandum opinion in which j 

it was stated among other things, as the opinion of j 
343 the court, as follows: 

‘‘The Auditor with the consent of counsel for the original 
receiver has restated the latter’s entire account, notwith¬ 
standing that three earlier accounts have been filed and 
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audited. I do not find it necessary to consider the right 
of the Court under these circumstances to change any action 
heretofore approved by the Court.” 

that the allowances referred to by the Court in its said or¬ 
der of July 2, 1942, and in the memorandum opinion afore¬ 
said, were those contained in a report of the Auditor filed 
herein on the 29th day of March, 1938; that, while no order 
was ever passed confirming and ratifying said report no 
exceptions were ever filed thereto although notice was duly 
given to all persons in interest at the time of the hearings 
upon which said report was made as well as of the filing of 
said report; that at the time of the filing of said report the 
rules of this Honorable Court provided that exceptions to 
a report of the Auditor should be filed within ten (10) days 
after the filing of said report and if no exceptions be filed 
within said time the said report may be confirmed; that at 
the time of the filing of said report the present substituted 
receiver had not been appointed and had no interest in this 
cause; that said substituted receiver has not now any in¬ 
terest which w T ould entitle him to file an exception to the 
said report of the Auditor of March 29, 1938; that by rea¬ 
son of the foregoing, this Court is without right or author¬ 
ity to allow an exception to be filed to said report or to 
assume jurisdiction of a proceeding which has that effect; 
that the evidence presented to the Auditor in hearings upon 
the final account of the former receiver filed on his behalf 
by his executrix relating to the question of allowances for 
fees and commissions in his previous accounts does 
344 not support a judgment of this court disallowing 
such fees and commissions; that by reason of the 
foregoing this defendant says that the order entered herein 
on the 2nd day of July, 1942, was in error, and that such 
error is evident upon the face of the record, and that such 
error should be corrected by this Honorable Court. 

8. That this defendant had no notice of the filing of said 
report or of the several exceptions filed thereto, or of the 
hearings thereon had. 
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Wherefore, this defendant demands judgment herein de¬ 
nying the motion for summary judgment filed by the substi¬ 
tuted receiver and, if the same be necessary, modifying the 
order entered July 2, 1942, by striking therefrom the pro¬ 
visions disallowing fees and commissions of the former re¬ 
ceiver recommended to be allowed in the report of the Audi¬ 
tor filed March 29, 1938, and setting aside said report inso¬ 
far as the same restates accounts of the former receiver 
heretofore approved and passed by this court. 

BRANDENBURG & BRANDENBURG 
By THOMAS S. JACKSON 

Attorneys for United States Fidelity 
and Guaranty Company 
719 15th Street, N. W. 

Washington, D. C. 

District of Columbia, ss : 

Eugene Halley, being first duly sworn on oath deposes 
and says that he is attorney in fact for the United States 
Fidelity and Guaranty and Company and that he has read 
the foregoing answer of said defendant and knows the con¬ 
tents thereof; that the matters and things therein al- 
345 leged are true to the best of his information and 
belief. 

EUGENE HALLEY 

Subscribed and sworn to before me this 5th day of Janu¬ 
ary, 1943. 

WILLIAM G. DUNNE 
(Notarial Seal) Notary Public , D. C. 

I hereby certify that a copy of the foregoing answer and 
counterclaim was duly mailed to John Sadler, Esq., attor¬ 
ney for Richard E. Wellford, Substituted Receiver herein 
and to Rudolph Behrend, Esq., Attorney for Mary B. 
Morey, Executrix of the Estate of Ellwood P. Morey, De¬ 
ceased, this 5th day of January, 1943. 

THOMAS S. JACKSON 
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346 Endorsed: Filed Jan. 6, 1943. Charles E. Stew¬ 
art, Clerk. 

Separate Answer of Mary B. Morey, Executrix, 

Etc., To Motion For Summary Judgment. 

Now conies Mary B. Morey, Executrix of the Estate of 
Ellwood P. Morey, deceased, through her attorney Rudolph 
B. Behrend, and for answer to the motion for summary 
judgment filed herein by Richard E. Wellford, Receiver, 
says: 

1-4. Admitted. 

5. Answering the allegations of the first sentence of para¬ 
graph 5, respondent denies that the sum of $3964.42, or any 
part thereof, is due by this respondent, as the executrix of 
the estate of the deceased receiver, Ellwood P. Morev, or 
by the surety on his bond or undertaking, and the allegation 
of the present receiver that the Auditor so found in any of 
his reports is the erroneous interpretation or improper con¬ 
struction of the present receiver, as will more fully appear 
by an inspection of the reports of the Auditor filed in this 
cause, to which reference is hereby prayed. This respon¬ 
dent, as such executrix, denies that the Auditor of this court 
in any of his said reports found or held that “a cash deficit” 
of $3964.42, or any other sum, was or is due to the present 
receiver by the former receiver, or by this respondent as 
executrix of said Ellwood P. Morey, former receiver, or the 
surety on the bond or undertaking of said former receiver, 
as alleged in the first sentence of paragraph 5 of the 

347 motion of the present receiver for summary judg¬ 
ment, nor does the order or decree herein of July 

2nd, 1942, entered by Mr. Justice Adkins, ratifying, with 
one exception, all of the reports of the Auditor, adjudge or 
decree that any sum of money was or is due by the estate 
of the former receiver, or by this respondent as his exe¬ 
cutrix, or by the surety on the bond or undertaking of said 
former receiver, to which reference is hereby made. 

Further answering the allegations of the first sentence of 
paragraph 5, wfith reference to the item of $3964.42, this re- 
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spondent says that, during the entire period while Ellwood 
P. Morey, the deceased receiver, acted as such, all of the 
monies belonging to Series “A” and “B” trusts, being the 
two trusts involved in this receivership, were deposited by 
him in one bank account in his name as receiver in this 
cause, and, out of said bank deposit, all bills and expenses 
of this receivership were paid on cheeks drawn by the said 
receiver, Ellwood P. Morey, now deceased. In his lifetime, 
said receiver Morey filed three detailed accounts with the 
Auditor of this court, setting forth all monies received by 
him, and, also, all disbursements made by said Receiver, 
together with proper supporting vouchers, which said ac¬ 
countings were approved by the Auditor, as set forth in 
the first three reports of the Auditor, filed in this cause, 
After the death of the said former receiver, which occurred 
in March, 1940, this respondent, May B. Morev, as exe¬ 
cutrix of the estate of said former receiver, filed the fourth 
and final account of said former receiver, which embraced, 
approximately, the last two years of the lifetime of the said 
former receiver. 

On March 17th, 1942, the Auditor of this Court filed in 
this cause his fourth report in which he approved all of the 
disbursements made by the said former receiver from the 
beginning of this receivership to the date of the 
348 former receiver’s death, stating said fourth account 
of said former receiver as a complete or all embrac¬ 
ing account of said former receiver, reaffirming the Audi¬ 
tor’s former approval of all of the disbursements set forth 
in the first three accounts, of the said former receiver, 
and approving the disbursements set forth in the fourth ac¬ 
count filed by this respondent, Mary B. Morey, as execu¬ 
trix of said former receiver. 

On September 5th, 1936, this court, by its order, finally 
ratified and approved said first report of the Auditor, and, 
by order of this court, dated September 21,1936, the second 
report of the Auditor was finally ratified and approved. 
Through oversight and inadvertence of counsel for the 
former receiver, the third report of the Auditor was never 
submitted to the court for its approval, yet the fourth re- 
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port of the Auditor, being the composite report setting 
forth the first, second and third accounts of the former re¬ 
ceiver, as well as the fourth account of said former re¬ 
ceiver which was filed by this respondent as executrix of 
said former receiver, was finally ratified and approved by 
this court by its orders entered in this cause on June 8th, 
1942, and July 2nd, 1942, with the exception of the sum 
of $750, w’hich is mentioned in the second sentence of para¬ 
graph 5 of the motion of the present receiver for summary 
judgment, wrhich said mentioned item is hereafter referred 
to. 

Further answering the allegations of the first sentence 
of paragraph 5 of the motion for summary judgment, this 
respondent as executrix says that by inspection of the first 
report of the Auditor filed in this cause a cash deficit in 
the “B” trust of $1,401.92 (which this respondent respect¬ 
fully submits was in actuality a bookkeeping deficit owing 
to the fact that the former receiver maintained one bank 
account as such receiver in which all monies received by 
him and belonging to trusts “A” and “B” were de- 
349 posited). All parties in interest had timely notice 
of the filing of the said Auditor’s first report, made 
no objection or filed any exception thereto, which report of 
the Auditor was bv order of this court finallv ratified and 
approved on the 5th day of September, 1936. 

In the second report of the Auditor, filed herein Septem¬ 
ber 8th, 1936, a cash deficit in the “A” trust of $3,138.04 
(w’hich this respondent likewise respectfully submits was 
in actuality a bookkeeping deficit owing to the fact that 
the former receiver maintained one bank account as such 
receiver in which all monies received by him and belong¬ 
ing to trusts “A” and “B” were deposited). All parties 
in interest had timely notice of the filing of the said Audi¬ 
tor’s second report, made no objection or filed any excep¬ 
tion thereto, which report was by order of this court finally 
ratified and approved on the 21st day of September, 1936. 

In the third report of the Auditor, filed herein on March 
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29th, 1938, the cash deficit in series “A” trust increased 
to $3663.21 (which this respondent likewise respectfully 
submits was in actuality a bookkeeping deficit owing to the 
fact that the former receiver maintained one bank account 
as such receiver in which all monies received by him and 
belonging to trusts “A” and “B” were deposited). All 
parties in interest had timely notice of the filing of said 
Auditor’s report, made no objection or filed any exception 
thereto, which said third report, as hereinbefore stated, 
was through oversight or inadvertence of counsel, not sub¬ 
mitted to the court for approval. 

In the fourth report of the Auditor, filed herein on March 
17th, 1942, the cash deficit in series “A” trust increased 
to $3964.42 (which this respondent likewise respect- 
350 fully submits was in actuality a bookkeeping deficit 
owing to the fact that the former receiver main¬ 
tained one bank account as such receiver in which all 
monies received by him and belonging to trusts “A” and 
“B” were deposited. All parties in interest had timely 
notice of the filing of said fourth report, made no objec¬ 
tion and filed no exception thereto, which said report was 
approved by order of this court on July 2nd, 1942, with 
the exception of an item of $750 (being $500 commission 
to the former receiver and $250 to his attorney as counsel 
fee) which the Auditor recommended in his third report, 
as aforesaid, and in the fourth report of the Auditor, being 
the final and composite report. 

Answering the second sentence of paragraph 5 of the 
motion for a summary judgment, this respondent admits 
that the order or decree dated July 2nd, 1942, disallowed 
the sum of $500 commission to the former receiver and $250 
to the attorney of the former receiver, which items were 
recommended as proper allowances by the Auditor in his 
third report. All parties in interest had legal, timely and 
due notice of said recommendation of the Auditor of the 
aforesaid allowances, and no objection or exception thereto 
was filed in this cause by any party in interest. This re- 


l 




268 


spondent says that by inadvertence of counsel for the 
former receiver said third Auditor’s report was not pre¬ 
sented to the court for approval. However, it is respect¬ 
fully submitted that the court did not have jurisdiction to 
disapprove of the allowance of said items, or either of 
them, in and by its order of July 2nd., 1942, in view of the 
fact that no party in interest ever filed any exception to 
said allowance. 

Answering the third sentence of paragraph 5 of the mo¬ 
tion for summary judgment, respondent denies that the 
order of this court dated July 2nd, 1942, or any other 
351 order of this court, adjudged or decreed that a cash 
deficit of $4714.42 was or is due by the former re¬ 
ceiver, or this respondent as his executrix, or by the surety 
on the bond or undertaking of said former receiver, as al¬ 
leged in said third sentence of paragraph 5 of said motion 
for summary judgment, and reference to said order or 
orders is hereby prayed. And this respondent denies that 
said sum is due or payable by said former receiver, or by 
this respondent as executrix, or by the surety on the bond 
or undertaking of said former receiver, and this respon¬ 
dent demands strict proof of the allegations in the present 
receiver’s motion for summary judgment. 

Further answering the second and third sentences of the 
said 5th paragraph of said motion for summary judgment, 
respondent says: 

A. As shown by the record, proceedings and the Audi¬ 
tor’s reports in this cause, the former receiver, Ellwood 
P. Morey, now deceased, in his lifetime and during his in¬ 
cumbency as receiver herein, through his personal efforts, 
brought into the receivership between $3500 and $4000, as 
appears in the first report of the Auditor filed in this cause. 
No part of the said sum belonged to or appertained or was 
part of any securities of either series “A” or “B” of the 
trust agreement in this cause. Said former receiver ac¬ 
counted for the said fund in his account, filed before the 
Auditor, and said fund was used to pay the costs and ex- 
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penses of this receivership, sixty, per cent, thereof being 
allocated by the Auditor to series “B” trust, and the bal¬ 
ance, forty per cent., being allocated to series “A”. 

B. Pursuant to the order of this court dated, to wit, Sep¬ 
tember 27th, 1939, entered by Mr. Justice Letts, the former 
receiver, Ellwood P. Morey, was authorized and directed 
to borrow on a note to be signed by him, said former 
352 receiver, the sum of $1600, with interest at the rate 
of 4% per annum, the proceeds of said note to be 
used to re-purchase from the Tax Commissioner of Blaine 
County, in the State of Oklahoma, the four one story stores 
located at Geary, Oklahoma, which said stores had been 
lost as an asset of the receivership because of the lack of 
cash in this receivership to pay taxes on said properties, 
amounting to about $4000. Said former receiver executed 
and delivered his note for said sum of $1600, with 4% in¬ 
terest, as authorized and directed by said order of this 
court, and with the proceeds thereof, namely, $1600, re¬ 
deemed said real estate from the said Tax Commissioner, 
and this receivership got the benefit of the said properties. 
Said note, signed by the said former receiver, now held by 
Second National Bank of Washington, D. C., where said 
note was discounted upon the endorsement of Rudolph B. 
Behrend, has never been paid, nor has any part thereof 
or any interest thereon been paid, although said order 
signed by Mr. Justice Letts made the repayment of said 
$1600, with interest thereon, a prior lien on all assets be¬ 
longing to series “A” trust. The said former receiver, as 
maker of said note, and said Rudolph B. Behrend, as en¬ 
dorser, are still liable upon the said note and interest 
thereon. 

This respondent is informed and believes, and therefore 
avers, and expects to prove, that the said Rudolph B. 
Behrend, as trustee for this receivership, has in his pos¬ 
session, as such trustee, the sum of approximately $1125 
applicable to the liquidation of the said note, and the pres¬ 
ent receiver also has in his possession, as receiver, funds 
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derived from the sale of a lot, belonging to this receiver¬ 
ship, located on Western Avenue, in the City of Los An¬ 
geles, California, the amount of which is unknown to re¬ 
spondent, which said funds are likewise applicable to the 
liquidation of the aforesaid note of $1600 executed by the 
former receiver by the authority and direction of 
353 this court. 

Further answering said motion, this respondent 
says there was not and is not any finding in any of the re¬ 
ports of the Auditor, or in any decree or order of this court, 
that the former receiver Ellwood P. Morey was guilty of 
negligence, or misconduct, or bad faith, in respect to the 
receivership in this cause, and in this connection, this re¬ 
spondent hereby refers to the orders or decrees entered in 
this cause that said former receiver, Ellwood P. Morey 
and Rudolph B. Behrend, his attorney, in the conduct of 
the affairs of the said receivership, acted in the best of 
good faith in connection with all matters appertaining to 
said receivership. 

This respondent hereby refers to the affidavit and answer 
of respondent United States Fidelity and Guaranty Com¬ 
pany filed herein, and adopts the same as part of the an¬ 
swer of this respondent herein. 

Wherefore, this respondent prays that the motion for 
summary judgment be overruled. 

MARY B. MOREY, 

Executrix of the Estate of 
Ellwood P. Morey, Deceased. 

By R. B. BEHREND, 

Attorney. 

719 7th St., N. W., 
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354 Endorsed: Filed Mar 1 1943 Charles E. Stewart, 
Clerk. 

Judgment Against Mary B. Morey, Executrix of the Estate 
of Elwood P. Morey, Deceased, and United States Fi¬ 
delity cmd Guaranty Co., a Corporation, Jointly and 
Severally. 

This action came on for hearing upon the motion of Rich¬ 
ard E. Wellford, present receiver herein, for a joint and 
several summary judgment against Mary B. Morey, execu¬ 
trix of the estate of Elwood P. Morey, deceased, former re¬ 
ceiver herein, and United States Fidelity and Guaranty 
Company, a corporation, surety upon the undertaking of 
the said Elwood P. Morey; the answers of the respondents 
thereto, and upon consideration thereof after argument of 
counsel it is this 1st day of March 1943 

Ordered, Adjudged and Decreed, that the motion of Rich¬ 
ard E. Wellford as Receiver herein for summary judgment 
be and the same is hereby granted. That judgment in favor 
of Richard E. Wellford, present Receiver in this action in 
the sum of Four Thousand, Seven hundred fourteen dollars 
and forty-two cents ($4714.42) with interest thereon from 
July 2, 1942, be and the same is hereby granted against 
Mary B. Morey as Executrix of the estate of Ellwood P. 
Morey, deceased, and United States Fidelity and Guaranty 
Company, jointly and severally. 

By the Court 

F DICKINSON LETTS ! 

Justice 

I 

Copy of the above proposed order, delivered by hand on j 
the 23rd day of February, 1943 to the offices of Branden- | 
berg & Brandenberg, 719 - 15th St., N. W., Attorneys for 
United States Fidelity and Guaranty Company; \ 

355 Rudolph Behrend, 719 - 7th St., N. W., attorney for 
Mary B. Morey, Executrix of the estate of Elwood P. ! 

Morey, deceased, and Levi David, Bond Building, attorney 
for Rudolph Behrend, Trustee, with this notice that the \ 
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above proposed order will be presented for signature to 
Mr. Justice Letts in open court as a preliminary matter on 
Thursday the 25th day of February, 1943, at 10 o’clock 
A. M. 

JOHN D SADLER 
Attorney for Receiver 

• •*•#*••** 

356 Endorsed: Filed Mar. 26, 1943. Charles E. Stew¬ 
art, Clerk. 

Notice of Appeal 

Notice is hereby given this 26th day of March, 1943, that 
Mary B. Morey, Executrix of the Estate of Elhvood P. 
Morey, Deceased, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 1st day of March, 
1943 in favor of Richard E. Wellford, Receiver of Arnold 
and Co. against said Mary B. Morey, Executrix of the 
1 Estate of Ellwood P. Morey, Deceased, and U. S. Fidelity 
and Guaranty Co., jointly and severally. 

! R. B. BEHREND, 

Attorney for Mary B. Morey, Exec¬ 
utrix of the Estate of Ellwood P. 
Morey, Deceased, 

719 7th St., N. W., 

Washington, D. C. 

The clerk will mail copies to 

RICHARD E. WELLFORD, 

Receiver of Arnold & Co., 

Chandler Bldg., Wash. D. C. 

JOHN B. SADLER, ESQ., 

Attv for Richard E. Wellford, 

Receiver of Arnold & Co. 

Chandler Bldg., Wash. D. C. 

BRANDENBURG & BRANDENBURG, 

Attys for U. S. Fidelity & Co., 

719 15th St., N. W., Washington, D. C. 
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LOUIS M. DENIT, and 
THOS S. JACKSON, 

Of counsel for U. S. Fidelity 
& Guaranty Co. 

Tit) 15th St. N. W., Wash. D. C. 


Memorandum 

March 26 1943 

Cost bond on appeal ($250.00) on behalf of Mary B. 
Morey, Executrix, filed. 


• ••••••••• 

357 Endorsed: Filed Mar. 7, 1943. Charles E. Stew¬ 
art, Clerk. 

Notice of Appeal 

Notice is hereby given this 27th day of March, 1943, that 
United States Fidelity & Guaranty Company hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 1st day of March, 1943 in favor of Richard E. Well- 
ford, as Receiver against said Mary B. Morey, as Executrix 
of the estate of Ellwood P. Morey, deceased, and United 
States Fidelity & Guaranty Company, jointly and severally, 
for the sum of $4714.42, with interest thereon from July 2, 
1942. 

BRANDENBURG & BRANDENBURG 

By LOUIS M. DENIT 
Attorney for United States Fidelity & 
Guaranty Company 

Copy received this 27 day of March, 1943. 

RICHARD E. WELLFORD, 

Substituted Receiver, 

R. B. BEHREND, 

Attorney for Mary B. Morey, 

Executrix of the Estate of Elliuood P . 

Morey, Dec’d. 
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Memorandum 

March 31 1943 

Supersedeas bond on appeal ($6,000.00) on behalf of U. 
S. Fidelity and Guaranty Company, a corporation, filed. 


358 Endorsed: Filed Apr. 22, 1943. Charles E. Stew¬ 
art, Clerk. 

Order extending time until and including June 15, 
1943, within which to file transcript of record in 
above case in the United States Court of Appeals 
for the District of Columbia. 

On application of counsel for the appellants in the above 
case, it is, by the court, this 22 day of April, 1943, for good 
cause shown, ORDERED, that the time within which the 
transcript of record on appeal in this cause be filed in the 
United States Court of Appeals for the District of Colum¬ 
bia, be, and the same is hereby, extended until and includ¬ 
ing June 15, 1943. 

F. DICKINSON LETTS, 

Justice. 

359 Endorsed: Filed Apr. 29, 1943. Charles E. Stew¬ 
art, Clerk. 

Statement of Points on Appeal 

1. The Court erred in granting the motion of the substi¬ 
tuted Receiver for summary judgment. 

2. The Court erred in entering summary judgment. 

3. The Court erred in holding that appellant was liable 
for any deficiency in the Estate of Arnold and Company. 

4. The Court erred in failing to find and hold that mate¬ 
rial issues of fact were raised, which required a trial, and 
could not be determined summarily. 

5. The Court erred in holding that appellant was liable 
for a deficiency in the Estate of Arnold and Company in 
the absence of any finding or verdict that the Receiver of 
said estate had converted funds of the estate to his own 
use or had by gross negligence caused such deficiency. 

6. The Court erred in holding that any of the accounts 
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of tbe Receiver, Elwood P. Morey, previously passed and 
approved after due notice to all interested persons, were 
subject to review and restatement. 

7. Tbe Court erred in disallowing fees and allow- 
360 ances previously approved by tbe Court after due 
notice to all interested parties. 

8. Tbe Court erred in failing to set aside the order of 
July 2, 1942, entered without notice to this appellant. 

9. The Court erred in granting the motion of tbe Substi¬ 
tuted Receiver for summary judgment in the absence of 
any finding that the former receiver, Elwood P. Morey, was 
guilty of conversion, negligence or bad faith. 

10. The Court erred in failing to bold that it had no juris¬ 
diction to enter a summary judgment. 

11. The Court erred in failing to hold that any action 
upon the bond of Elwood P. Morey, as Receiver herein, 
should have been filed, after said Receiver’s death, as a sep¬ 
arate action. 

12. The Court erred in failing to hold that the good faith 
of the former Receiver, Elwood P. Morey, was established 
and made res ad judicata by the Report of the Auditor of 
February 3, 1941, and the order entered thereon on March 
18, 1941. 

13. The Court erred in failing to hold that the former 
Receiver, Elwood P. Morey, was fully protected by acting 
pursuant to instructions of the Court. 

14. The Court erred in holding that the appellant, Mary 
B. Morey, Executrix of the Estate of Elwood P. Morey, de¬ 
ceased, was liable in any amount to the substituted Receiver 
herein. 

15. The Court erred in failing to grant a trial upon the 
issues. 

BRANDERBURG & BRANDENBURG 

By LOUIS M. DENIT, 

Attorneys for Appellant, 

United States Fidelity & Guaranty Co., 
719 15th Street, N. W., 

Washington, D. C. 
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361 I hereby certify that copies of the foregoing Desig¬ 
nation of Record and Statement of Points on Appeal 

were mailed, postage prepaid, on April 27, 1943, to Richard 
E. Wellford, Esq., Receiver and Rudolph B. Behrend, Esq., 
attorney for Mary B. Morey. 

LOUIS M. DENIT. 

362 Endorsed: Filed May—1 1943 Charles E. Stew¬ 
art, Clerk 

Statement of Points on Appeal of Appellant Mary B. 
Morey, Executrix of Estate of Ellwood F. Morey, de¬ 
ceased, upon which she intends to rely. 


1. The appellant, Mary B. Morey, Executrix of Estate of 
Ellwood P. Morey, deceased, hereby adopts the statement 
of points on appeal filed by her co-appellant, United States 
Fidelity & Guaranty Company, to have the same effect as 
though the said points were set forth herein, and said ap¬ 
pellant Mary B. Morey, Executrix as aforesaid, intends to 
rely on said points in the United States Court of Appeals 
for the District of Columbia, and the following: 

2. The trial court erred in granting the motion of the 
substituted Receiver in this cause for summary judgment 
against this appellant, Mary B. Morey, as Executrix of 
Estate of Ellwood P. Morey, deceased, and in entering said 
judgment against this appellant. 

3. The trial court erred in holding that this appellant, 
Marv B. Morev, as Executive of Estate of Ellwood P. 
Morey, deceased, was or is liable for any alleged deficiency, 
or any deficiency, and in favor of the substituted Receiver 
Richard E. Wellford, in this cause. 

4. The entry of the summary judgment by the trial court 
in this cause was and is in violation of the Seventh Amend¬ 
ment to the Constitution of the United States in that this 
appellant, Mary B. Morey as Executrix of Estate of Ell¬ 
wood P. Morey, deceased, was denied a trial by jury. 
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5. The entry of the summary judgment against this ap¬ 
pellant, Mary B. Morey as Executrix of Estate of Ellwood 
P. Morey, deceased, was and is in violation of the due proc¬ 
ess clause of the Fifth Amendment to the Constitution of 
the United States. 

RUDOLPH B. BEHREND, 

719 7th St. N. W. 

Washington, D. C. 

LEVI H. DAVID, 

Bond Bldg., Washington, D. C. 
Attorneys for appellant Mary B. Morey , 
Executrix Estate of Ellwood P. Morey , deed. 

363 I hereby certify that on May 1, 1943, I mailed, 
postage prepaid, to each of the following a copy of 

the foregoing and attached Statement of Points on Appeal 
of appellant Mary B. Morey, Executrix Estate of Ellwood 
P. Morey, deceased, upon which she intends to rely on ap¬ 
peal, addressed as hereinafter set forth, viz: 

To Mr. Richard E. Wellford, Receiver Arnold & Com¬ 
pany, 1427 Eye Street, N. W. Washington, D. C.; 

To Mr. John D. Sadler, Attorney for said substituted 
Receiver, 1427 Eye Street, X. W. Washington, D. C.; and 
To Brandenburg & Brandenburg, and L. M. Denit, Attor¬ 
neys for U. S. Fidelity & Guaranty Co., 719 15th Street, 
N. W. Washington, D. C. 

RUDOLPH B. BEHREND, 

719 7th St. N. W. 

Washington, D. C. 

Of counsel for appellant Mary B. Morey , 
Executrix of Estate of Ellwood P. Morey, deceased. 

364 Endorsed: Filed Jun 11 1943 Charles E. Stewart, 
Clerk 

Order Extending Time to File Record on Appeal 

Upon consideration of the application of United States 
Fidelity and Guaranty Company, by its attorneys, and it 
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being represented that all parties in interest have notice 
of the application and do not object, it is, this 11th day 
of June, 1943. 

Ordered that the time for filing the record on appeal 
of this cause in the United States Court of Appeals for 
the District of Columbia be and it is hereby extended to 
and including the 24th day of June, 1943. 

SAMUEL C. EICHER 

Chief Justice 

BRANDENBURG & BRANDENBURG 
Bv A. LECKIE COX 
Attorneys for United States 
Fidelity and Guaranty Company 

• ••••••••• 

365 Endorsed: Filed Apr 29 1943 Charles E. Stewart, 
Clerk 

Designation of Record 

Comes now the defendant, United States Fidelity and 
Guaranty Company, by its attorneys, and designates the 
following as the record upon appeal herein: 

1. Bill of Complaint filed February 13,1934 and Exhibits 
A, B, C and D. 

2. Order appointing Receiver, accepting resignation of 
Trustee, etc., dated February 17, 1934. 

3. Memorandum of filing of report under Equity Rule No. 
69, May 22, 1934. 

4. Memorandum of filing of list of addresses of partici¬ 
pation certificate holders of Arnold and Company, May 
29, 1934. 

5. Report of Auditor filed June 19, 1934. 

6. Memorandum as to filing of following petitions for in¬ 
structions*. July 11, 1934, August 3, 1934, September 12, 
1934, January 10, 1935, February 26, 1935, March 20, 1935, 
April 8,1935, May 1,1935, May 15,1935, September 9,1935, 
April 8, 1936, April 15, 1936, April 21, 1937, May 21, 1937, 
June 3, 1937, July 7, 1937, November 20, 1937, August 30, 
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1938, November 29, 1939, July 26, 1940, February 13, 1941. 

7. Order instructing Receiver, filed July 11, 1934. 

366 8. Order of August 3, 1934. 

9. Order instructing Receiver, filed September 12, j 
1934. | 

10. Order instructing Receiver, filed January 10, 1935. 

11. Order instructing Receiver, filed February 26, 1935. 

12. Order of reference to Auditor filed March 11, 1935. 

13. Order instructing Receiver, March 20, 1935. 

14. Order instructing Receiver, April 8, 1935. 

15. Memorandum filing of Report under Equity Rule 69, 
April 9, 1935. 

16. Order instructing Receiver, May 1, 1935. 

17. Order instructing Receiver, May 15, 1935. 

18. Report of Auditor, July 19, 1935. j 

19. Report of Auditor, filed June 8, 1935. 

20. Order instructing Receiver, September 9, 1935. 

21. Order authorizing Receiver to borrow $2500.00, filed 

April 10, 1936. j 

22. Order instructing Receiver, April 15, 1936. 

23. Memorandum filing of second report of Receiver of 
Arnold & Co., and of each schedule thereof, April 27, 1936. j 

24. Memorandum filing of report under Equity Rule No. 

69, April 26, 1936. 

25. Order referring cause to Auditor filed June 9,1936. 

26. Petition of Receiver for instructions, filed May 25, | 

1936. j 

27. Order directing sale entered May 25, 1936. 

28. Petition of Receiver for instructions, filed July 3, 
1936. 

29. Order ratifying and confirming sale, filed July 3,1936. I 

30. Petition of Receiver for instructions, filed September j 

5, 1936. | 

31. Order instructing Receiver, dated September 5, 1936. j 

32. Order ratifying Report of Auditor dated September j 
5, 1936. 

33. Report of Auditor filed September 8, 1936, and all 
exhibits thereto except the list of addresses of the 

367 certificate holders. 


i 

i 

i 
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34. Order ratifying Report of Auditor, filed September 
21, 1936. 

35. Memorandum filing report under Equity Rule Xo. 69, 
filed April 24, 1937. 

36. Order instructing Receiver dated April 21, 1937. 

37. Petition of Receiver for instructions, filed Mav IS, 
1937. 

38. Order directing sale, filed May 18, 1937. 

39. Order directing sale, filed May 21, 1937. 

40. Order instructing Receiver, filed June 3, 1937. 

41. Order instructing Receiver. 

42. Report of Auditor filed July 8,1937. 

43. Order referring cause to Auditor, filed November 13, 
1937. 

44. Report of Auditor filed March 29, 1938 (omitting the 
schedules thereto). 

45. Memorandum of filing of report under Equity Rule 
Xo. 69. 

46. Order instructing Receiver, filed August 30, 1938. 

47. Memorandum of filing of report under Equity Rule 
47, April 20, 1939. 

48. Petition of Receiver for authority to borrow $1600.00, 
filed August 30,1939. 

49. Order authorizing Receiver to borrow $1600.00, dated 
August 30, 1939. 

50. Order directing sale, etc., entered January 2, 1940. 

51. Order appointing substituted Receiver entered June 
4, 1940. 

52. Notice to bonding company, filed February 19,1941. 

53. Order of reference to Auditor entered November 20, 
1940. 

54. Report of Auditor filed February 3, 1941. 

55. Memorandum opinion filed March 10, 1941. 

56. Order overruling exceptions entered March 18, 1941. 

57. Memorandum of filing of fifth and final account of 
Edward P. Morey as Receiver, etc. 

58. Order of reference to auditor entered June 21, 
1940. 


368 
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59. Supplemental order of reference to auditor, entered 
November 20, 1940. 

60. Order entered January 27, 1942, on petition and re¬ 
port of Rudolph P. Bhrend, Trustee, etc. 

61. Report of auditor filed March 17, 1942. 

62. Order instructing Trustee, entered March 12, 1942. 

63. Memorandum of filing of exceptions to auditor’s re¬ 
port by Mary B. Morey, executrix. 

64. Exceptions and objections to auditor’s report, filed 
March 30, 1942. 

65. Memorandum opinion filed May 21, 1942. 

66. Order upon auditor’s report entered June 8, 1942. 

67. Motion filed June 17, 1942, to correct judgment of 
June 8, 1942. 

68. Memorandum of filing June 26, 1942, of answer of 
Mary B. Morey, executrix, to motion to correct decree. 

69. Memorandum opinion filed July 2, 1942. 

70. Order for allowance of commissions and attorneys 
fees, entered October 28, 1942. 

71. Partial transcript of the proceedings on July 1, 1942, 
filed July 2, 1942. 

72. Order upon exceptions to Auditor’s report entered 
July 2,1942. 

73. Motion for summary judgment filed December 17, 
1942; affidavit and answer of United ‘States Fidelity and 
Guaranty Company, surety, in opposition thereto; and an¬ 
swer of Mary B. Morey, executrix. 

74. Judgment entered March 1,1943. 

75. Memorandum of the filing of Notice of Appeal. 

76. Memorandum of filing of appeal bond. 

BRANDENBURG & BRANDENBURG 
By LOUIS M. DENIT 
Attorneys for Appellant 
United States Fidelity <& Guaranty Co. 

719 15th Street, N. W. 
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369 Endorsed: Filed May 1, 1943. Charles E. Stew¬ 
art, Clerk. 

Designation of Record On Appeal by Appellant Mary 
B. Morey, Executrix of the Estate of Ellwood P. 
Morey, deceased. 

Now comes appellant, Mary B. Morey, Executrix of the 
Estate of Ellwood P. Morey, deceased, by her attorneys, 
Rudolph B. Behrend and Levi H. David, and designates the 
following to constitute the transcript of the record on ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia: 

1. This appellant hereby adopts all of the items of papers 
on file in the above entitled cause which are designated in 
the designation filed herein by appellant United States Fi¬ 
delity & Guaranty Company so that this appellant shall 
have the benefit of the same. 

2. And in addition to the foregoing this appellant desig¬ 
nates the following: 

(a) The designation filed by appellant United States Fi¬ 
delity & Guaranty Company. 

(b) Notice of appeal filed bv appellant Mary B. Morey, 
Executrix of the Estate of Ellwood P. Morey, deceased. 

(c) Memo: Bond for costs for $250.00 filed by appellant 
Mary B. Morey, Executrix of Estate of Ellwood P. Morey, 
deceased. 

(d) Statement of Points on appeal in behalf of appellant 
Mary B. Morey, Executrix, upon which she intends to rely. 

(e) All orders of trial court extending time within which 
to file the transcript of record in U. S. Court of Appeals 
for the District of Columbia. 

(f) This designation. 

RUDOLPH B. BEHREND, 

719 7th St. N. W. 

Washington, D. C. 
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LEVI H. DAVID, 

Bond Bldg., 

Washington, D. C. 

Attorneys for appellant Mary B. 
Morey, Executrix Estate of Ell- 
wood P. Morey , deceased . 

370 I hereby certify that on May 1, 1943, I mailed, 
postage prepaid, a copy of the foregoing designation 
to each of the following, addressed as hereinafter set forth: 

Mr. Richard E. Wellford, Receiver Arnold & Co., 1427 
Eye Street, N. W. Washington, D. C.; 

Mr. John D. Sadler, Attorney for Richard E. Wellford, 
Receiver as aforesaid, 1427 Eye Street, N. W., Washing¬ 
ton, D. C.; and to 

Brandenburg & Brandenburg and Mr. L. M. Denit, At¬ 
torneys for appellant United States Fidelity & Guaranty 
Company, 719 15th Street, N. W. Washington, D. C. 

RUDOLPH B. BEHREND, 

719 7th St. N. W. 

Washington, D. C. 

Of counsel for appellant Mary B. Morey , Ex¬ 
ecutrix Estate of Ellwood P. Morey, deceased. 

375 Endorsed: Filed Jun 15 1943 Charles E. Stew¬ 
art, Clerk. 

Supplemental Designation of Record 

Comes now the defendant, United States Fidelitv & Guar- 
antv Company, by its attorneys, and supplements the Desig¬ 
nation of Record heretofore filed herein by adding thereto 
the following records to be included in the record on appeal 
herein: 

1. First account of Richard E. Wellford, substituted re¬ 
ceiver, and receipt, filed July 2, 1942, and other papers at¬ 
tached thereto. 
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2. Order of Reference of Receiver’s Account to Auditor 
etc., filed July 8,1942. 

3. Final and Composite Account of Rudolph B. Behrend, 
Trustee, Geary, Oklahoma, filed July 7, 1942. 

4. Order Referring Account of Rudolph B. Behrend, 
Trustee, Geary, Oklahoma, to Auditor, filed October 8, 1942. 

5. This Supplemental Designation of Record. 

BRANDENBURG & BRANDENBURG 

By A. LECKIE COX 

Attorneys for Appellant United States 
Fidelity & Guaranty Co. 

719 15th Street, N. W. 

Washington, D. C. 
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1 Memorandum 
March 29, 1944 

Mandate of the United States Court of Appeals for the 
District of Columbia, filed. 

• ••»#••••• 

2 Filed Apr 18 1944 

Order on Mandate of United States Court of Appeals 
for the District of Columbia 

Upon consideration of the mandate of the United States 
Court of Appeals for the District of Columbia filed in this 
action on the 29th. day of March, 1944, it is this 18th. day 
of April, 1944, by the Court 

ORDERED, that the judgment of March 1st, 1943 as to 
$750.00 thereof with interest thereon from July 2, 1942, 
against Mary B. Morey as Executrix of the estate of Ell- 
wood P. Morey, deceased, and United States Fidelity and 
Guaranty Company, jointly and severally, be and the same 
is hereby affirmed. It is further, 

ORDERED, that the judgment of March 1st, 1943 as to 
$3964.42, be and the same is hereby vacated and set aside 
without prejudice to the right of the Reciever to hereafter 
assert and enforce any liability of Mary B. Morey as Ex¬ 
ecutrix of the estate of Ellwood P. Morey, deceased, and 
United States Fidelity and Guaranty Company, as may be 
shown to be due from said parties upon the striking of the 
balance in the final account of said Mary B. Morey as Ex¬ 
ecutrix of Ellwood P. Morey, deceased, former receiver 
herein. 

It is further ORDERED, that this action be and the same 
is hereby referred to the Auditor of this Court, and he is 
hereby directed to ascertain what amounts may be due from 
the trust designated by him as Series “A” to the trust 
designated by him as Series “B” from any person or per¬ 
sons, and that he state the final account of the former re¬ 
ceiver, and the account of the present receiver, to the end 
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that this receivership may be promptly wound up and 
closed. 

3 It is further ORDERED, that the present Receiver 
as such pay the costs of all parties hereto as taxed. 

F. Dickinson Letts 
Justice 

4 Filed Mar 29 1945 

Report of the Auditor 

To the District Court of the United States 
for the District of Columbia: 

The Auditor, for report in the above-entitled cause, re¬ 
spectfully states as follows: 

1. This cause is before the Auditor under orders of ref¬ 
erence date July 8, 1942, October 6, 1942, April 18, 1944, 
and June 28, 1944, respectively. For convenience, these 
four orders will be set forth here in their entirety: 

“Order of Reference of Receiver's Account to Auditor and 
for Recommendation for Commissions, Fees and Dis¬ 
tribution 

This action came on for hearing on the motion of Rich¬ 
ard E. Wellford, Receiver herein for an order of reference 
to the Auditor of this Court to state his account filed herein 
on July 2, 1942, with recommendation as to allowances as 
to Commissions and fees for the Receiver and his counsel 
and also as to a distribution or partial dividend to creditors, 
and upon consideration thereof it is this 8th day of July, 
1942: 

Ordered: That the account of Richard E. Wellford, Re¬ 
ceiver, filed herein on the 2nd day of July, 1942, be and the 
same is hereby referred to the Auditor of this Court, and 
he is hereby directed to state said account, and to report to 
this Court his recommendation as to allowances for 
Commission and fees to the Receiver and his coun- 


5 
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sel for services rendered to date and also to recom¬ 
mend such distribution to creditors at this time as may 
seem proper. 

By the Court 

Daniel W. O’Donoghue, 

Justice 

No objection to reference 

• 

R. B. Behrend 
Levi H. David 

Attorney for R. B. Behrend’’ 

“Order Referring Account of Rudolph B. Behrend, Trus¬ 
tee, Geary, Oklahoma, to Auditor 

“Upon consideration of the Motion of Rudolph B. Beh¬ 
rend, Trustee of the four one-storv stores located, at 
Geary, Oklahoma, filed herein by his attorney Levi H. 
David, on July 7th, 1942, for an order of Reference of the 
Account filed by said trustee, in this cause, on the 7th day 
of July, 1942, it is, by the Court, this 6th day of October, 
1942, Ordered that the account of said trustee, filed herein 
on said 7th day of July, 1942, be and the same hereby is, 
referred to the Auditor of this Court, with authority to 
state the account of said trustee, and to report to this Court 
recommendations as to allowances, if any, to said trustee for 
commissions and counsel fees, if any, to his said attorney for 
services rendered in behalf of said trustee. 

Jennings Bailey 
Justice.” 

(Note: Motion referred to in above order was filed August 

1, 1942 not July 7, 1942) 

“Order on Mandate of United States Court of Appeals for 

the District of Columbia. 

“Upon consideration of the mandate of the United States 
Court of Appeals for the District of Columbia filed in this 
action on the 29th day of March, 1944, it is this 18th day of 
April, 1944, by the Court 
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6 Ordered, that the judgment of March 1st, 1943 as 

to $750.00 thereof with interest thereon from July 2, 
1942, against Mary B. Morey as Executrix of the estate of 
Ellwood P. Morey, deceased, and United States Fidelity 
and Guaranty Company, jointly and severally, be and the 
same is hereby affirmed. It is further, 

Ordered, that the judgment of March 1st, 1943 as to 
$3,964.42, be and the same is hereby vacated and set aside 
without prejudice to the right of the Receiver to hereafter 
assert and enforce any liability of Mary B. Morev as Ex¬ 
ecutrix of the estate of Ellwood P. Morey, deceased, and 
United States Fidelity and Guaranty Company, as may be 
shown to be due from said parties upon the striking of the 
balance in the final account of said Mary B. Morey as Ex¬ 
ecutrix of Ellwood P. Morev, deceased, former receiver 
herein. 

It is further Ordered, that this action be and the same is 
hereby referred to the Auditor of this Court, and he is here¬ 
by directed to ascertain what amounts may be due from 
the trust designated by him as Series “A” to the trust des¬ 
ignated by him as Series “B” from any person or persons, 
and that he state the final account of the former receiver, 
and the account of the present receiver, to the end that this 
receivership may be promptly wound up and closed. 

It is further Ordered, that the present Receiver as such 
pay the costs of all parties hereto as taxed. 

F. Dickinson Letts 
Justice” 

“Order Supplementing Order of April 29, 1944 (sic) 
Referring Cause to Auditor 

‘‘Upon consideration of the motion filed herein by Rich¬ 
ard E. Wellford, substituted receiver, on the 9th day of 
June, 1944, it is this 28th day of June, 1944, by the Court 

Ordered, that the order entered herein on April 29, 1944, 
(sic) referring this case to the Auditor of this Court be and 
the same hereby is supplemetned by directing that the Audi- 



289 


tor shall make recommendations as to the allowance of addi¬ 
tional commissions to the substituted receiver and fees to 
his counsel, and to make recommendations as to the distri¬ 
bution of the assets in the hands of the substituted receiver 
to the persons entitled thereto. 

Jas. W. Morris, 

Justice” 

(Note: Order mentioned above was entered April 18,1944, 

not April 29, 1944.) 

7 2. On March 17, 1942, (prior to the reference of 

July 8,1942, supra), the Auditor filed herein a report 
dealing with the matter of the accounting of Ellwood P. 
Morey, former receiver, from the time of his appointment, 
February 17, 1934, to the date of his death, March 27, 1940. 
Exceptions were filed to said report, and upon considera¬ 
tion thereof, the Court, on June 8, 1942, entered an order 
overruling said exceptions in part and sustaining them in 
part. Other proceedings followed, and the Court, on July 
2, 1942, entered a new order, ratifying and confirming said 
report, except as to the allowance of $750.00 recommended 
therein as compensation to the former receiver and his 
counsel, Rudolph B. Behrend, Esq.; said allowance of 
$750.00 to the former receiver as compensation to him and 
his counsel being “disallowed "’ in said order. 

3. On December 17, 1942, the substituted receiver, Rich¬ 
ard E. Wellford, filed a motion for summary judgment 
against the estate of the former receiver Morey and his 
surety, the United States Fidelity and Guaranty Company, 
and the Court, on March 1,1943, upon consideration of said 
motion and the answers of the respondents thereto, entered 
a judgment against the Executrix of the estate of the former 
receiver and the United States Fidelity and Guaranty Com¬ 
pany, as follows: 

“This action came on for hearing upon the motion of 
Richard E. Wellford, present receiver herein, for a joint 
and several summary judgment against Mary B. Morey, ex- 
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ecutrix of the estate of Elwood P. Morey, deceased, former 
receiver herein, and United States Fidelity and Guaranty 
Company, a corporation, surety upon the undertaking of 
the said Elwood P. Morey; the answers of the respondents 
thereto, and upon consideration thereof after argument of 
counsel it is this 1st dav of March, 1943 
8 Ordered, Adjudged and Decreed, that the motion 

of Richard E. Wellford as Receiver herein for sum¬ 
mary judgment be and the same is hereby granted. That 
judgment in favor of Richard E. Wellford, present Receiver 
in this action in the sum of Four Thousand, Seven hundred 
fourteen dollars and forty-two cents ($4714.42) with inter¬ 
est thereon from July 2, 1942, be and the same is hereby 
granted against Mary B. Morey as Executrix of the estate 
of Ellwood P. Morey, deceased, and United States Fidelity 
and Guaranty Company, jointly and severally.” 

On an appeal from said judgment, the United States 
Court of Appeals, on March 13,1944, affirmed said judgment 
so far as it related to said item of $750.00, but as to 
$3,964.42 thereof, said judgment was reversed; see Morey 
v. Wellford, 78 U. S. App. D. C. 387. 

4. After being advised of the Court’s order on the Man¬ 
date of the Court of Appeals, supra, the Auditor calendared 
the case for a hearing to be held on June 5, 1944, and on 
May 9, 1944, mailed notices of said hearing to all the cer¬ 
tificate holders whose names and addresses appear on a list 
dated May 12, 1936, (attached to the report of the Auditor 
filed in the cause on September 8, 1936), and also to the 
following: 

Rudolph B. Behrend, Esq., 719 7th Street, N. W. 

Richard E. Wellford, Esq., 1427 Eye Street, N. W. 

John D. Sadler, Esq., 1427 Eye Street, N. W. 

Brandenburg & Brandenburg, 719 15th Street, N. W. 

Mary B. Morey, Stoneleigh Court, (all) Washington, 
D. C. 

5. At the time appointed for said hearing and stated in 
said notices, the Auditor proceeded with the hearing, which 
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was adjourned from time to time until July 28, 1944, on 
which date the hearing was closed. Various memorandums, 
briefs, proposed findings of fact, objections, etc., 

9 were subsequently submitted to the Auditor by Mr. 
Wellford, Mr. Behrend, and counsel for the United 

States Fidelity and Guaranty Company, the last of these 
having been submitted on August 30, 1944. 

All the testimony taken at the hearings was stenograph- 
ically reported, and a typewritten transcript thereof, (con¬ 
sisting of 4 volumes, pages 1 to 213, inclusive), is being 
filed with this report, together with all exhibits and other 
papers submitted. 

6. As will be observed, the four orders of reference, 
quoted above, direct the Auditor, as follows: 

(1) To state the final account of the former receiver, 
Morey; 

(2) To state the (final) account of the present receiver, 
Wellford; 

(3) To state the account of Rudolph B. Behrend, trustee; 

(4) To ascertain what amounts (if any) may be due from 
the Series “A” Trust to the Series “B” Trust from any 
person or persons; and 

(5) To recommend as to allowances for commissions and 
fees to the present receiver, Wellford, and his counsel; 

(6) To recommend as to the allowances of commissions, 
if any, to Mr. Behrend, as trustee, and counsel fees, if any, 
to his attorney, Levi H. David, Esq.; and 

(7) To recommend a distribution of the net receivership 
assets to the persons entitled thereto. 

7. Many of the pleadings and papers in the case, includ¬ 
ing orders, accounts, Auditor’s reports, etc., are printed 

in the ‘‘Joint Appendix” filed in the Court of Ap- 

10 peals in connection with the appeals hereinbefore 
noted. Citations in this report, such as “ (J. A. 206) ” 

refer to the page of the Joint Appendix where the document 
or matter appears. 
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The Two Specific Funds 

8. While this case is but a single receivership, it involves 
two separate trusts, to secure the holders of certain “First 
Mortgage Participation Certificates,” issued by Arnold 
and Company, known and designated by the original deeds 
of trust as “Series A” and “Series B”, (J. A. 11-14; 19-22). 
These two trusts arose long prior to the receivership, in 
substantially the following way: The Arnold Company 
was some sort of financing concern, and made loans on real 
estate, secured by mortgages, deeds of trust or other forms 
of encumbrances. Certain securities were deposited by 
Arnold and Company with the original trustee, the Federal- 
American National Bank and Trust Company, under two 
deeds of trust. Against the assets so deposited with the 
trust - company the Arnold Company issued numerous 
“First Mortgage Participation Certificates”, Series “A” 
and Series “B”. Series “A” certificates were secured by 
assets deposited with the trustee for that particular pur¬ 
pose, while Series “B” certificates were secured by other 
assets deposited with the trustee for that particular pur¬ 
pose. Accordingly, when the Federal-American National 
Bank and Trust Company ceased business, it held certain 
notes, mortgages, etc. in trust specifically to secure the 
payment of the Series “A” and Series “B” certificates, 
respectively. 

Ellwood P. Morey was appointed receiver on February 
17,1934, with power to take over and administer the assets 
then held by the original trustee; and he was also au- 
11 thorized “to carry out and perform the duties of the 
trustee set forth in the two deeds in trust . . . under 
the direction of this Court.” 

On April 3,1934, a receipt was filed in the cause evidenc¬ 
ing the delivery of the notes, mortgages, title papers, in¬ 
surance policies, etc., to Mr. Morey as receiver. In short, 
Mr. Morey received initially certain specific assets which 
had been deposited by the Arnold Company to secure the 
payment of Series “A” certificates, and certain other spe- 
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cific assets which likewise had been deposited to secure 
the payment of Series “B” certificates. 

The General Fund 

9. Besides the two groups of assets just mentioned, there 
came into Mr. Morey’s hands a real estate note made by 
one Thomas I. Roffe and wife in the amount of $2,780.00, 
secured by a mortgage on certain real estate in Huntington, 
West Virginia. This note (and other papers incident to the 
loan) were delivered to the Receiver Morey by the Arnold 
Company as additional assets of this receivership, but with¬ 
out any designation whatever as to how those assets should 
ultimately be applied or distributed. In similar manner, 
Mr. Morey received $673.75 in cash. During the receiver¬ 
ship the Roffe note, rent from the property after foreclos¬ 
ure, proceeds from the sale of the property, interest on the 
deferred balance of the sale price, and the aforementioned 
amount of $673.75, have been considered as a general fund 
belonging to the receivership. The total realized from these 
general assets amounted to $2,877.62. Certain expenses of 
the real estate (including foreclosure), aggregating 

$448.62, were charged against said collections, with 
12 the result that there was a net balance of general 
funds in the amount of $2,428.98, as shown in the 
Auditor’s report filed March 17, 1942, (J. A. 206, 225). 

Proration of General Assets and General Expenses in Prior 

Years. 

10. (a) In the report mentioned, the Auditor showed a 
proration of said balance of $2,428.98 between Trusts “A” 
and “B”, respectively, upon the basis of the total amount 
of certificates outstanding; thus $642.46 was allocated to 
Trust “A”, and $1,786.52 was allocated to Trust “B”. 

(b) Necessarily, during the receivership, many expense 
items have been incurred and paid. A number of them, 
aggregating $5,155.83, (including bond premiums, Audi¬ 
tor’s fees, court costs, taxes, allowances of compensation 
and incidental expenses), could not fairly or correctly be 
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charged wholly against either Trust “A” or Trust “B”. 
And so, those expenses were prorated and charged against 
the two trusts; two-fifths (2/5) thereof, or $2,062.32, 
against Trust “A”; and three-fifths (3/5) thereof, or 
$3,093.51, against Trust * ‘ B ’ ’. 

(c) At the time of the Receiver Morey’s death, March 27, 
1940, and as the result of the accounting as a whole, in¬ 
cluding the aforementioned prorations of general assets 
and general expenses, the account of the Series “A” trust 
showed a cash deficit of $3,964.42; and in paragraph 12 of 
his report filed March 17, 1942, (J. A. 213), the Auditor 
pointed out that this deficit “appears to have been created 
by the former receiver in the expectation that the sale of 
the Series ‘A’ Trust assets would provide sufficient cash 
to enable him to reimburse to the Series ‘ B ’ Trust the sums 
belonging to it”; and that, “the amount due from the ‘A’ 
Trust to the Series ‘B’ Trust cannot be ascertained until 
the account of the present receiver has been stated.” 
13 (d) All the physical assets in each of the two 

trusts have now been reduced to cash. In earlier 
years, of course, and indeed until the final accounting, it 
was impossible for anyone to determine or estimate accur¬ 
ately the amounts which might be realized from the Trust 
“A” and Trust “B’ assets, respectively. Therefore, the 
fractional proration in the beginning and through the years 
was, (as it had to be), a provisional proration only; and 
even at this time, that proration appears to have been about 
as accurate as could have been expected; (it being noted in¬ 
cidentally that Series “A” Trust showed a cash surplus 
($947.88) while Series “B” Trust showed a cash deficit 
($1,401.92) on the former Receiver’s first account, (J. A. 
60, 62). 

(e) While the prorations and allocations heretofore 
made have not been questioned by anyone, it should be noted 
with some emphasis that the only persons who have any 
vested or property interests in the receivership assets, and 
whose interests will be affected by the proration of ex- 
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penses, are the certificate holders themselves, none of whom 
has formally appeared in the case by independent counsel 
or otherwise. Notwithstanding the provisional allocations 
heretofore made, which now are shown to be not sufficiently 
accurate, in view of the results of final liquidation, the Audi¬ 
tor is of the opinion that the items should be reallocated to 
accomplish a fair, correct, and equitable accounting and dis¬ 
tribution according to the respective rights of the two 
groups of claimants. Now 7 , for the first time, it is possible 
to arrive at a correct and equitable basis for prorating the 
general assets and general expenses as between the two 
Trusts; and such basis, it is believed, should be, as fol¬ 
lows: 

14 (1). The actual amount realized by the former re¬ 

ceiver, the present receiver, and the Trustee Behrend, 
from the specific assets in Trust 11 A” should be determined. 

(2) . Likewise, the actual amount realized from the spe¬ 
cific assets in Trust “B” should be determined. 

(3) . The ratio of the two amounts just mentioned should 
be determined and expressed in percentage of the total. 

(4) . A final account should be stated to the date of 
Morey’s death, March 27, 1940, as to all general assets and 
general expenses, including funds not specifically allocable 
to either Trust 4 ‘A” or Trust “B”, and all general admin¬ 
istration expenses, which likewise are not susceptible of 
being charged specifically against either Trust; such ac¬ 
count will produce either a cash balance on hand (of gen¬ 
eral funds), or a deficiency. In either event, the cash bal¬ 
ance or deficiency would be prorated to Trusts “A” and 

* “B” according to the percentages ascertained in Step (3), 
thus closing the general funds account. 

Schedules, with Comments and Findings 

11. After due consideration of the case as a whole, the 
Auditor, in partial compliance w r ith the directions set forth 
in paragraph 6 hereof, has prepared the Schedules at¬ 
tached hereto, numbered I to VI, inclusive, (some of which 
consist of several parts). 
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15 12. Schedule I shows the total amount realized 
from the assets of the two trusts, namely, $5,907.62 

from the assets of Trust “A” and $26,794.92 from the as¬ 
sets of Trust “B”. The general assets and general ex¬ 
penses are therefore to be prorated upon the basis of 18.065 
per cent, to Trust “A” and 81.935 per cent, to Trust “B”. 
(The pro ration itself is shown in Schedule II, Parts 2 and 

3). 

13. Schedule II, Part 1, is an itemized accounting to the 
date of Morey’s death, March 27, 1940, with respect to the 
general assets and general expenses. While it includes all 
amounts actually paid by the Receiver Morey to himself 
and to Mr. Behrend, his attorney, the account also shows 
two additional items charged back to the Receiver, namely, 
$500.00 compensation to the Receiver and $250.00 to his at¬ 
torney, these items having been disallowed by the Court’s 
order of July 2, 1942, which was affirmed by the Court of 
Appeals. As will be seen, the general expenses exceeded 
the general assets by $1,970.90, which amount is to be pro¬ 
rated on the basis of 18.065 per cent, against Trust “A” 
and 81.935 per cent, against Trust “B”, as indicated above. 

To accomplish the proration according to the revised 
basis, it is necessary to go back to the result shown by the 
Auditor’s report, filed March 17, 1942, and make cross en¬ 
tries in order to eliminate the former provisional prora¬ 
tions before making the new proration. Accordingly, the 
necessary items have been, in effect, cancelled by cross en¬ 
tries as shown in Parts 2 and 3 of Schedule II; following 
this, 18.065 per cent, of the deficiency in the account of gen¬ 
eral assets and general expenses, or $365.04, is * 

16 charged against Trust “A” (Part 2), while 81.935 
per cent, of said deficiency, or $1,614.86, is charged 

against Trust “B” (Part 3). 

Part 2 shows a cash deficit in Trust “A” at the time of 
Morey’s death amounting to $2,885.60; while Part 3 shows 
an asset balance of $6,613.23 in Trust “B” at that time. 
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Part 4 is a summary schedule prepared for information 
and clarity, showing the items making up the $6,613.23 as¬ 
set balance in Trust “B” at the time of Morev’s death. 

14. The receivership assets included several pieces of 
real estate in California, which were the subject of an ancil¬ 
lary receivership in that State. The California receiver 
liquidated the assets, and filed an accounting which was ap¬ 
proved by the California Court, including allowances. Said 
accounting showed that the California Receiver held $327.24 
in general funds, that is to say, funds which could not be 
said to belong specifically to either Trust “A” or Trust 
“B”; also there were several items of general expense 
which were not susceptible of being charged wholly against 
the proceeds from either the Trust “A” or Trust “B” as¬ 
sets. The general expenses exceeded the general funds by 
$2,203.51. Accordingly, Schedule IV, Part 1, considers the 
California ancillary receivership as an entity, and it shows 
$836.30 realized from the Trust “A” assets, and $10,872.96 
realized from the Trust “B” assets. Part 2 shows a com¬ 
putation resulting in the aforementioned excess of general 
expenses over general collections, $2,203.51. Part 3 of said 

Schedule shows an apportionment of the $2,203.51, 
17 viz., 7.142 per cent, against Trust “A” and 92.858 
per cent, against Trust “B”. Part 3, therefore, re¬ 
sults in a final segregation of the California assets belong¬ 
ing to Trust “A” and Trust “B”, respectively, it being 
shown that the $9,505.75 remitted to the substitute Re¬ 
ceiver Wellford consisted of $678.92 of Trust “A” funds, 
and $8,826.S3 of Trust “B” funds. 

15. Schedule IV, Part 1, is an itemized account of Rich¬ 
ard E. Wellford, substitute Receiver, showing the several 
amounts received and disbursed by him. He collected a 
total of $12,357.31, and has disbursed $4,547.48. Thus he 
has on deposit $7,809.83, subject to the payment of addi¬ 
tional items. 

Part 2 of said Schedule IV commences with the cash bal¬ 
ance on deposit, $7,809.83, and makes provision for the al- 
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lowances hereinafter recommended, namely, (1) final com¬ 
pensation to the substitute Receiver, including an allowance 
for expenses of making distribution, $800.00; (2) final com¬ 
pensation to John D. Sadler, Esq., for services rendered as 
attorney for the substitute Receiver, $250.00; (3) Auditor’s 
fee, including the cost of obtaining transcript of testimony, 
$558.75. After the payment of said items, there will remain 
a balance of $6,201.08; but, as will be noted, the items men¬ 
tioned are to be prorated later (in Part 3). 

Part 3 of said schedule considers Mr. Wellford’s admin¬ 
istration as an entity, and the general expenses paid and to 
be paid by him are prorated as against Trust “A” and 
Trust “B”, respectively, according to the collections made 
by him, viz., $341.67 (or 5.55 per cent.) against Trust 
18 “A”, and $5,814.56 (or 94.45 per cent.) against 

Trust “B”. 

Part 4 of said schedule shows a determination of the net 
Trust “ A” and Trust “B” funds, respectively, in the hands 
of the substitute Receiver Wellford, after payment of the 
recommended allowances and expenses. It commences with 
the (anticipated) net cash balance of $6,201.08. On the 
other hand, it shows a total of $686.91 of Trust “A” funds 
collected, subject to a reduction by $341.67, representing the 
pro rata share of general expenses chargeable against 
Trust “A”. Thus, the net Trust “A” assets in Mr. Well- 
ford’s hands amount to $345.24; and all the other funds in 
his hands constitute Trust “B” funds, to wit, $5,855.84. 
The Trust “A” funds, $345.24, appear to be payable to 
Rudolph B. Behrend, who was, by the Court’s order of Au¬ 
gust 30, 1939, given a prior lien on all Trust “A” assets 
to secure the repayment of $1,600.00 loaned by Mr. Behrend 
personally to the Receiver Morey for the purposes of 
Trust “A”. 

As shown in Part 5 of said schedule, the $5,855.84 of Trust 
“B” funds in the hands of Mr. Wellford is to be increased 
by bringing back into account the $50.00 which the Receiver 
Morey paid to William B. Oberholtzer on account of his 
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claim based upon a Series “B” certificate of indebtedness. 
In turn, of course, when distributing, this $50.00 is deducted 
from the gross distributive share of the claimant Oberholt- 
zer. 

16. Schedule V, Part 1, is an itemized account of the re¬ 
ceipts and disbursements of Rudolph B. Behrend, Trustee, 
who held title to four lots and stores located in Geary, 
19 Oklahoma. It shows that Mr. Behrend collected 
$1,341.01, and expended $236.29. Accordingly, he 
still holds on deposit in the Second National Bank, 
$1,104.72. 

Some of the items shown in Part 1 represent the net 
amount remitted to Mr. Behrend by the real estate agents 
in Oklahoma, after commissions and other charges had been 
paid. Accordingly, the gross collections were more than 
$1,341.01. The data before the Auditor shows that $43.09 
was so deducted by the Oklahoma real estate agents before 
making their remittances. 

Accordingly, as shown in Part 2, said amount of $43.09 
is to be added to the $1,341.01, making a total of $1,384.10. 
This latter amount, however, includes $180.00 which Mr. 
Behrend has refunded, covering a bonus on a loan made 
during the course of the receivership. Thus the adjusted 
total income and proceeds of sale as the result of Mr. Beh¬ 
rend ’s trusteeship amounted to $1,204.10. 

Part 3 of said schedule has been prepared by the Auditor 
for the purpose of showing the final state of account be¬ 
tween Rudolph B. Behrend, individually, and the Series 
“A” trust. On the one hand, Mr. Behrend personally made 
a loan of $1,600.00 to the Receiver Morey for the purposes 
of Trust “A”, and the Court’s order of August 30, 1939, 
gave Mr. Behrend a prior lien on all Trust “A” assets to 
secure that loan with interest at 4 per cent. Thus, there is 
owing to Mr. Behrend a total of $1,952.00, including inter¬ 
est to March 1,1945. Against this amount, Mr. Behrend now 
holds $1,104.72 of Trust “A” funds, and Mr. Wellford holds 
$345.24 of Trust “A” funds payable to Mr. Behrend. And 
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so, if Mr. Behrend is authorized to pay himself the 

20 $1,104.72 on account of his claim, and Mr. Wellford 
also pays Mr. Behrend $345.24 on account of said 

claim, then the balance remaining due Mr. Behrend will be 
$502.04 (including interest). But there are no Trust “A” 
funds remaining with which to pay said balance. Conse¬ 
quently, it would seem that Mr. Behrend must bear the loss 
resulting from the insufficiency of Trust “A” assets. 

Schedule VI shows a pro rata distribution of $5,905.84 
of Trust “B” funds to the holders of Series “B” certifi¬ 
cates—there being no funds whatever available for distri¬ 
bution to the holders of Series “A” certificates. As here¬ 
inafter showm, the $5,905.84 is the only amount upon which 
the Auditor is now able to prepare a schedule of distribu¬ 
tion ; and this amount might be changed as the result of sub¬ 
sequent proceedings herein. 

The Deficiency of $2,885.60, and Contentions Relating 

Thereto. 

17. The final outcome of the former receiver Morey’s ac- 
i counting as of the date of his death, March 27, 1940, is that 
$2,885.60 of Trust “B” funds were used for the purposes 
of Trust “ A”. On the one hand, it has been contended (in 
effect) by Mr. Wellford, as substitute receiver, that the 
estate of Morey and/or his surety should pay over to the 
substitute receiver said amount of $2,885.60, thus accom¬ 
plishing reimbursement to the Series “B” trust; but, on 
the other hand, it has been contended on behalf of Morey’s 

estate and bv his suretv that neither of them is liable for 
* *> 

the $2,885.60, because (1), the expenditures were proper; 
(2), they were made pursuant to orders of the Court first 
had and obtained; and (3), the certificate holders having 
had notice and knowledge of the expenditures and having 
made no objection thereto, they are estopped to complain of 
the expenditures. Aside from estoppel, the two conflicting 
contentions stated above raise this important ques- 

21 tion: Did the Court have authority to make the or¬ 
ders directing and authorizing those expenditures, so 
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that in the event the Trust “A” assets should prove in suffi¬ 
cient, the expenditures would nevertheless be allowable to 
the former receiver Morey and his surety? 

Any decision upon said conflicting contentions would re¬ 
quire answering the above question; and since the Auditor 
has no power to review the Court’s action in the premises, 
or determine the validity or invalidity thereof, he is leav¬ 
ing said contentions for the determination of the Court it¬ 
self. 

The Court’s order of April 18, 1944, directs the Auditor 
to “ascertain what amounts may be due from the trust des¬ 
ignated by him as Series “A” to the trust designated 
by him as Series “B” from any person or persons.” 
After due consideration, the Auditor has reached the con¬ 
clusion that it would not be proper for him to undertake to 
determine the validity or invalidity of receiver Wellford’s 
claim for the $2,885.60 against the estate of Morey and his 
surety. The Auditor is accordingly leaving this question 
for the determination of the Court. 

Allowance Recommended for the Present Receiver Wellford 
cund His Attorney, John D. Sadler . 

18. At the hearing held on July 6, 1944, Mr. Wellford 
testified at length with respect to the nature, character, and 
extent of the services performed by him as substitute re¬ 
ceiver (Tr. Vol. 2, pp. 48-97), and he has asked an addi¬ 
tional allowance of $3,000.00; (see affidavit filed June 9, 
1944; and Testimony, Tr. 67). 

Mr. Sadler likewise testified at length with respect to the 
nature, character, and extent of the services rendered by 
him as attorney for the substitute receiver (Tr. 97-125), 
and he has requested an allowance of an additional 
$1,000.00; (see affidavit filed June 9, 1944; and Testimony, 
Tr. 108). 

22 The Auditor has read all of the papers in the case 
and has carefully considered the nature and charac¬ 
ter of the services rendered by Mr. Wellford and by Mr. 


Sadler; and in view of all the facts and circumstances of 
the case, he has reached the conclusion that the two re¬ 
quested allowances are excessive. 

As will be seen from Schedule IV, Mr. Wellford’s total 
collections amounted to $12,357.31. Of this amount $2,732.63 
came to him by means of a transfer of a bank account in 
the former receiver Morey’s name, and $9,505.75 came to 
him as the result of the ancillary receivership in California, 
(wherein the California receiver was allowed a fee of 
$2,500.00 and expenses). Other miscellaneous collections 
made by Mr. Wellford amounted to $118.93. On the other 
hand, Mr. Wellford has disbursed $4,547.48, as itemized in 
said schedule; of this amount, $2,000.00 represented the pay¬ 
ment of compensation to himself, and $500.00 to his attor¬ 
ney. Thus, if an additional allowance of $3,000.00 should 
be made to Mr. Wellford, and $1,000.00 to Mr. Sadler, the 
total allowance to them would be $6,500.00, or slightly more 
than 50 per cent, of Mr. Wellford’s total collections. 

19. In Speiser, Receiver, vs. Merchants’ Exchange Bank 
and another, 110 Wis. 506, it was held that the compensation 
of receivers, trustees, and other like officers of the Courts 
should be restrained to reasonable charges measured, not 
by the highest salaries which large establishments may pay, 
but by analogy to such as the law allows to public officers 
having similar duties. In its opinion the Court used the 
following language: 

23 “The present case is so impressive an illustration 
that we cannot ignore the duty to make it the text 
for some general remarks upon a tendency at the bar, and 
even with courts, which promises to develop into a most se¬ 
rious abuse, if it has not already done so. That tendency is 
to look upon funds in gremio legis as not sheltered by the 
same rights of ownership, and not entitled to the same pro¬ 
tection from extortionate and unreasonable charges, as if 
they had remained under the control and custody of their 
owners. Some of the demands made against such funds 
could be justified only upon the view that they are already 
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divested from all private ownership—that any part thereof 
which ultimately reaches those to whom they really belong 
does so only by grace, or by way of free gift; so that any 
deductions therefrom, however illogical in character or ex¬ 
cessive in amount, cannot be subject for complaint by any 
one. This court, in some recent decisions, has attemped to 
check these tendency in certain of its phases. In re Donges’s 
Estate, 103 Wis. 497; Patton v. Ludington, 103 Wis. 629,651. 
While the statutory restrictions there enforced are, per¬ 
haps, not universally applicable, one of the principales an¬ 
nounced should be constantly in mind, namely, that prop¬ 
erty should not be taken from its owner to pay the expenses 
of his adversary in litigation, directly or indirectly. The 
fact that such property is in the custody of the court is no 
justification. The tendency of which we speak has not gone 
unnoticed elsewhere. It has been characterized by Miller, 
J., as ‘the grossest judicial abuse of the modern day,’ Trus¬ 
tees v. Greenough, 105 U. S. 527, 538. It has led the New 
York court of appeals to admonish a trial court that it ‘does 
not sit as a bandit dividing booty.’ Att’v. Gen. v. North 
American L. Ins. Co. 91 N. Y. 57”. 

“Vicarious generosity” in fixing allowances for the ser¬ 
vices of court officers will not be countenanced. 

In re Gilbert, 276 U. S. 294 

Newton vs. Consolidated Gas Co. 259 U. S. 101. 

In Blackhurst vs. Johnson, 72 F. (2d) 644, it was said: 

We again reiterate what is said by the Supreme Court in 
Re Gilbert, supra : 

We were desirous of making it clear by our action that 
the judges of the courts, in fixing allowances for services 
to court officers, should be most careful, and that vicarious 
generosity in such a matter could receive no counte¬ 
nance. 

24 After all, the trust was created for and is to be 
administered in the interest of the ultimate benefici¬ 
aries. ‘The rights of those who ultimately pay must be 
carefully protected.’ Newton v. Consolidated Gas Co., 259 
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U. S. 101, 42 S. Ct. 438, 439, 66 L. Ed. 844. One of the 
judicial abuses which subjects our courts to much just crit¬ 
icism is the tendency to absorb property which comes into 
the control of a court, by making allowances for attorney 
fees and other expenses pending the litigation payable out 
of the trust fund. 

In Central Trust Co. of New York vs. Wabash St. L. & 
P. Rv. Co. 32 Fed. 187, Justice David J. Brewer, speaking 
for the Court, made the following observations: 

“We desire to see the officers and agents of the court well 
paid, in order that men of character and ability may be will¬ 
ing to accept the burdens and responsibilities of these 
trusts; but at the same time we may not forget that the 
property to be charged with these allowances is not ours, 
that there are many thousands scattered all over the land 
who are the owners, whose property by the strong hand of 
the law has been taken out of their custody, and who look 
to us to see that no unjust or excessive burden is cast upon 
them. We may not exercise the generosity of owners, but 
are closely limited to the justice of judges. Our duties are 
as sacred, our responsibilities more solemn than those of 
any other parties connected with the foreclosure, for our 
action is almost certainly final.” 

20. The Auditor is of the opinion that an additional al¬ 
lowance of $750.00 to Mr. Wellford, as final compensation 
for his services as substitute receiver, and an additional 
allowance of $250.00 to Mr. Sadler, his attorney, would be 
fair and reasonable, and it is recommended that these 
amounts be allowed. 

Upon the basis of these recommended allowances, Mr. 
Wellford will have received a total of $2,750.00, and Mr. 
Sadler a total of $750.00 for services rendered subsequent 
to the death of the former receiver, (March 27, 1940). The 
aggregate, $3,500.00, would be slightly more than 28 per 
cent, of the total collections, $12,357.31. 
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25 Claims of Rudolph B. Behrend and Levi H. 

David for allowance of commission and 
attorney’s fee. 

i 

Mr. Behrend’s Claim 

I 

21. Mr. Behrend’s present request is to the effect that an 
allowance of a commission should be made to him for his 
services as trustee. 

Mr. Morey died March 27, 1940, and Mr. Behrend’s ser- , 
vices as attorney necessarily ceased at or about that time. 

The apparent effect of the Court’s order of July 2, 1942, 
(affirmed by the Court of Appeals), was to deny Mr. Beh¬ 
rend any compensation for services as attorney to that date. 

It cannot be denied that Mr. Behrend was trustee of the j 
four lots and stores in Geary, Oklahoma, and was charged 
with the responsibilities incident to that trust. The stores 
and lots, however, were assets belonging to Trust “A”. 
Consequently, and assuming that Mr. Behrend is justly en¬ 
titled to a commission, there are no funds with which to pay 
that commission, as shown bv the schedules attached hereto. 

In this connection, it is to be noted that the Auditor is rec- j 
ommending that Mr. Behrend, as trustee, be allowed to pay 
himself individually the $1,104.72 of Trust 11 A” funds now 
under his control; and further that the substitute receiver 
Wellford be directed to pay to Behrend the net amount of 
Trust “A” funds remaining in his (Wellford’s) hands, to 
wit, $345.24, as shown in Part 4 of Schedule IV and Part 3 | 
of Schedule V. These two disbursements will entirely ex- j 
haust the net Trust “A” funds, and still leave a balance of 
$502.04 due to Mr. Behrend on account of the $1,600 loan 
made bv him individuallv to the former Receiver 

V * 

26 Morey. Under the circumstances, therefore, it 
would seem unnecessary and futile to consider fur¬ 
ther the matter of Mr. Behrend’s request for an allowance 
of commission as trustee. 

i 

I 

I 

i 

i 

I 


i 


i 
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Mr. David's Claim. 

Request has been made for the allowance of $250.00 as 
compensation to Levi H. David, Esq., for the services per¬ 
formed by him as attorney for Mr. Behrend. The records 
in the case show that for several years Mr. Behrend served 
as attorney for the former receiver, Morey; and it is rather 
difficult to see the necessity for his engaging another at¬ 
torney to represent him. However, any fee that might be 
allowed to Mr. David would necessarily be payable from 
Trust “A” funds; and inasmuch as there are no such funds 
available, it seems unnecessarv to further consider this re- 
quested allowance. 

22. And now, after due and full consideration of all the 
matters before him, the Auditor recommends to the Court, 
as follows: 

First: That Schedule II, (consisting of Parts 1, 2, 3 
and 4) be approved as and for the final account of Elwood 
P. Morey, the former Receiver herein, subject, however, to 
the Court’s decision, as to the liability or non-liability of 
the former receiver’s estate and/or his surety for the 
$2,885.60 revised cash deficit in the Series 11 A” Trust, 
shown in Part 2 of Schedule II. 

Second: That Schedule III be approved as a final de¬ 
termination of the amount of Trust “A” and Trust “B” 
funds received by the substitute received Wellford as the 
result of the ancillary receivership in the State of Cali¬ 
fornia. 

27 Third: That Part 1 of Schedule IV be approved 
as and for the final account of receipts and disburse¬ 
ments of Richard E. Wellford, substitute receiver through 
January 10, 1945. 

Fourth: That the recommended fees and allowances 
enumerated in Part 2 of Schedule IV be approved and al¬ 
lowed by the Court. 

Fifth: That Parts 3, 4 and 5 of Schedule IV be approved 
as the final determination of the amount distributable here¬ 
in, subject, however, to the Court’s decision as to the liabil- 
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ity or non-liability of the former Receiver’s estate and/or 
his snrety for the $2,885.60 revised cash deficit in the Series 
“A” Trust, shown in Part 2 of Schedule II. 

Sixth: That Part 1 of Schedule V be approved as and 
for the final account of receipts and disbursements of Ru¬ 
dolph B. Behrend, trustee, through January 10, 1945. 

Seventh: That Rudolph B. Behrend, trustee, be author¬ 
ized to pay himself individually the $1,104.72 of Trust “A” 
funds now under his control; said payment to be on account 
of the $1,600 loan made by him individually to the former 
receiver, Morey, and interest thereon, as shown in Part 3 
of Schedule V. 

Eighth: That the substitute receiver, Richard E. Well- 
ford, be directed to pay over to Rudolph B. Behrend, indi¬ 
vidually, the sum of $345.24 of net Trust “A” funds in the 
hands of said Wellford, as shown in Part 4 of Schedule TV 
and Part 3 of Schedule V; said payment likewise to be on 
account of the aforesaid loan of $1,600.00 and interest 
thereon. 

28 Ninth: That Schedule VI be approved as a sched¬ 
ule of distribution of the $5,905.84 now available for 
that purpose, to the holders of Series “B” certificates of 
indebtedness only; but in the event that the amount distrib¬ 
utable should be changed as the result of the Court’s subse¬ 
quent decision or decisions, then it is recommended that the 
matter be referred back to the Auditor for the preparation 
of a new schedule of distribution in conformity with such 
decisions. 

23. The Auditor’s fee of $558.75 (see Schedule IV, part 
2), has not been paid. Upon the Court’s approval of said 
fee, it is requested that the substitute Receiver be author¬ 
ized and directed to pay same from the receivership funds 
in his hands. 

24. The Auditor has prepared and delivered to the Clerk 
notices of the filing of this report for mailing to all of the 
persons named in paragraph 4 hereof, and also to all of the 
holders of both Series ‘‘A” and Series “B” certificates of 
indebtedness, according to the list of certificate holders, 
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which appears attached to the Auditor’s report filed herein 
on September 8, 1936; a specimen of the notice is attached 
to this report. As will be observed therefrom, the Auditor 
has included in said notices a statement of the fees and al¬ 
lowances herein recommended. 

25. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. Leftwich Sinclair 
Auditor 

29 Schedule 1 

Showing Determination of Revised Percentage Basis for 
Prorating General Collections and General Expenses 
Between Trusts A and B , Respectively. 

Trust A Trust B 

$ $ 

Amounts collected in liquidation 
of all original assets: 

(1) By Elwood P. Morey, 

Receiver; 

See pp. 11, 12 and 16, 

Auditor’s report of 
3/17/42 

(J. A. 215, 220, 221): 

Trust A 

Payment in full of Jacob 
Haeberle note 
Rents collected 
Proceeds of sale of No. 414 
North First Street, Ponca 
City, Oklahoma 
Damages to property by hail, 

(collected on insurance 
policy) 


$2,150.45 

1,351.90 

471.90 

45.35 4,019.60 
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Trust B 

Payments on notes and int. 

Gain and interest on H. 0. 
L. C. bonds 

Rents collected 

Proceeds, sale of real estate 

Insurance received for dam¬ 
ages to real estate 

Deficiency judgment collect¬ 
ed 

(2) By Richard E. Wellford, 
Substitute Receiver 

Amounts received from An¬ 
cillary receivership in Cal¬ 
ifornia, (total $9,505.75), 
as shown by Schedule III 

30 

Rents collected (See Sched¬ 
ule IV, Part 1) 

(3) By Rudolph B. Behrend, 
trustee, as shown by 
Part 2 of Schedule V 


$10,553.10 

48.98 

5,225.41 

1,347.40 

688.20 

25.00 17,888.09 


678.92 8,826.83 

$ 5.00 $ 80.00 

1,204.10 None 


Totals $5,907.62 $26,794.92 

Trust A $5,907.62 or 18.065% 

Trust B 26,794.92 or 81.935% 

$32,702.54 


Total 
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Schedule 11 
Part 1 


Final Account of General Assets and General Expenses of 
Receivership to Date of Receiver Morey’s Death, 
March 27,1940, and Including Subsequent Adjustments 
Which Are Retroactive. 


3/10/34 Amounts received repre¬ 
senting balances in accounts of 
Arnold & Company, not designated 
as being either Series A or Series 
B funds: 

From Citizens National 
Trust and Savings 
Bank, Los Angeles, Cal¬ 
ifornia $521.86 

From Hamilton National 
Bank, Washington, D. C. 151.89 


9/17/34 Checks received 
from Grady Risen Co. for 
rent of Thomas I. Roffe 
property, Huntington, 


West Virginia : 

9/17/34 $22.50 

9/17/34 16.25 

12/26/34 12.84 

4/6/35 11.25 


Total $62.84 

Less overpayment 4/6/35, 

refunded by Receiver 1.12 


4/16/35 Balance of cash payment on 
sale of Roffe property, Hunting- 
ton, West Virginia, sold to W. P. 
Van Fleet 


$673.75 


61.72 


3.00 
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(Balance of sale price represented 
by purchaser’s note for 
$2,330.00). 

5/ 6/35 Received from Grady Risen 
Co., return premium on insurance 
policies cancelled, $12.61; shown 
later herein as refund against pre¬ 
miums paid - 

32 4/15/36 Payment on account 

of note of W. P. Van Fleet: 
a/c Principal $130.00 

a/c Interest 8.22 $138.22 


3/ 3/37 

a/c Principal $200.00 

a/c Interest .93 200.93 


4/30/37 Balance received in full set¬ 
tlement, per Court order 1,800.00 

Expenses relating specifically to Roffe property, 
Huntington, W. Va. 


12/5/34 Justice, Calley & 

Clark Co. Insurance pre¬ 
mium $6.00 

2/8/35 Service Insurance 
Agency Fire Insurance 
premium 11.90 


$17.90 

Less refund from Grady 
Risen Co. 5/6/35, shown 
above 12.61 


Actual cost of insurance $ 5.29 
3/13/35 E. V. Townshend, atty., 
to cover taxes on Roffe property for 
1930,1931 and 1932 
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4/30/37 E. V. Townshend, atty.; fee 
in settlement of Van Fleet loan 

(sub-total) 

(Note: Balance to this point, 
i $2,428.98, which agrees with 
Auditor’s report filed March 
17,1942 (J. A. 224-5). 

Other General Expenses 
(Totaling $5,155.83) 

3/27/34 Cary A. Hardee, Receiver 
of Federal-American National 
Bank and Trust Co., in part set¬ 
tlement for services rendered by it 
as trustee, per Court order of 
2/17/34 ($150.00, less adjustments) 

33 Balance in account of Arnold & 

Co. transferred and released to 
said receiver, $151.91, per above 
court order. 

4/4/34 Herbert S. Ward (for Hus¬ 
ton Thompson) Attorney’s fee, per 
Court order 2/17/34 
4/9/34 U. S. Fidelity & Guaranty 
Co. Premium on Receiver’s bond 
6/15/34 . Auditor, District Court; re¬ 
port 

12/8/34 Elwood P. Morey, Receiver, 
reimbursement for postage, notary 
fee, etc. 

3/7/35 TJ. S. Fidelity & Guaranty 
Co. Bond premium 
5/1/35 R. B. Behrend; on account, 
for services as atty. for Receiver 
5/1/35 Elwood P. Morey; on ac¬ 
count, for services as receiver 


180.00 

448.64 


149.41 


$50.00 

125.00 

10.00 

20.00 

50.00 

300.00 

. * * 

300.00 
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6/1/35 Auditor, District Court; ser¬ 
vices and report filed 6/8/35 100.00 

6/5/35 R. B. Behrend, attorney; bal¬ 
ance of fee recommended 200.00 

6/5/35 Elwood P. Morey, Receiver; 

balance of fee recommended 450.00 

6/7/35 R. B. Behrend; reimburse¬ 
ment for costs advanced (filing bill 
of complaint) 10.00 

7/17/35 Auditor’s fee; Report un¬ 
der Rule 69 5.00 

10/12/35 Elwood P. Morey, re¬ 
ceiver ; reimbursement for postage, 
etc. 10.00 

2/24/36 U. S. Fidelity & Guaranty 
Co. Premium on Receiver’s bond 50.00 

7/1/36 Elwood P. Morey, Receiver; 
reimbursement for postage, notary 
” fees, etc. 15.00 

34 8/31/36 Auditor, District 

Court; report under Rule 69 $5.00 

9/3/36 Rudolph B. Behrend; on ac¬ 
count for services as Receiver’s at¬ 
torney 250.00 

Elwood P. Morey; on account for 

services as Receiver 250.00 

9/22/36 Rudolph B. Behrend; bal¬ 
ance of attorney’s fee 250.00 

Elwood P. Morev; balance for ser¬ 
vices as Receiver 250.00 

9/23/36 Elwood P. Morey; on ac¬ 
count for services as Receiver 500.00 

9/4/36 Auditor, District Court; for 
services and report filed 9/8/36 100.00 

9/29/36 Elwood P. Morev; on ac¬ 
count for services as Receiver 125.00 

10/1/36 Collector of Taxes, D. C. 

Personal tax on trust assets 225.75 
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2/24/37 U. S. Fidelity & Guaranty 
Co. Premium on Receiver’s bond 50.00 

7/1/37 Auditor, District Court; re¬ 
port under Rule 69 5.00 

8/2/37 Elwood P. Morey; for ser¬ 
vices as Receiver in 1936 125.00 . 

9/23/37 Collector of Taxes, D. C. 

First half 1938 personal tax 18.31 

2/25/38 U. S. Fidelity & Guaranty 
Co.; premium on receiver’s bond 50.00 

3/22/38 Auditor, District Court; for 
services and report filed 3/29/38 100.00 

4/4/38 Rudolph B. Behrend; for 
services as receiver’s attorney, 250.00 

4/18/38 Elwood P. Morey; on ac¬ 
count of expenses of trip to inspect 
properties in Oklahoma and Cali¬ 
fornia 200.00 

35 5/4/38 Collector of Taxes, 

D. C.; second half 1938 per¬ 
sonal tax $18.68 

5/6/38 Auditor, District Court; re¬ 
port under Rule 69 4.00 

9/9/38 Rudolph B. Behrend; ex¬ 
penses of trip to inspect properties 
in Oklahoma and California, per 
order of 8/30/38 300.00 

9/26/38 Collector of Taxes, D. C.; 

first half, 1939 personal tax 7.55 

10/25/38 Elwood P. Morev; reim¬ 
bursement for notary fees, postage, 
etc. 10.00 

1/4/39 Elwood P. Morey; balance of 
expenses of trip to inspect proper¬ 
ties 150.33 

2/25/39 U. S. Fidelity & Guaranty 
Co.; premium on receiver’s bond 50.00 
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3/22/39 Collector of Taxes, D. C.; 

second half 1939 personal tax 7.55 

6/10/39 Auditor, District Court; 
report under Rule 47 3.00 

Taxes on checks .30 

Subsequent Adjustments 

Total compensation received by El- 
wood P. Morey, as hereinbefore 
itemized, $2,000.00; $750.00 of 
which was approved by Court or¬ 
der of September 5,1936, (R. 76); 

$750.00 approved by Court order 
of September 21, 1936, (R. 91); 
remaining $500.00 having been 
disallowed by the Court’s order 
of July 2, 1942, affirmed March 
13, 1944; same is now charged 
back against former receiver, 

(This being merely an accounting 
item to determine final balance) $500.00 
Total compensation received by Ru¬ 
dolph B. Behrend, for services as 
Receiver’s attorney, $1,250.00; 

$500.00 of which was allowed by 
Court order of September 5,1936 
(R. 76); $500.00 allowed by Court 
order of September 21, 1936 (R. 

91); remaining $250.00 having 
been disallowed by the Court’s 
order of July 2, 1942, affirmed 
March 13, 1944; same is now 
charged back against former re¬ 
ceiver, (This being merely an ac¬ 
counting item to determine final 
final balance) 


250.00 
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36 Former allowance to Elwood P. 

Morey, Receiver (included in 

$61.25 item); reimbursement for 
postage and notary fees, $5.95, 
but not paid (see infra) $5.95 

(Total general expenses, excluding 
those relating to Roffe property, 
supra, $5,155.83) 

Unpaid item shown above, debited 
back $5.95 

To this point: Amount by which gen¬ 
eral expenses exceeded general as¬ 
sets 1,970.90 

$5,604.47 $5,604.47 

Above deficiency prorated to 

Trust A—18.065% of $1,970.90, or $ 356.04 
Trust B—81.935% of $1,970.90, or $1,614.86 

$1,970.90 

37 Part 2 of Schedule II. 

Revision of Schedule “A” of Auditor's Report Filed March 
17 , 1942 . According to Revised Basis of Proration. 

Assets Expenses 

Balance, Schedule A, per Auditor’s 
report filed 3/17/42 (Deficit) $3,964.42 

To cancel former proration of 
unallocated assets 642.46 

To cancel, by debiting back, payment 
to Blanche Carnahan as dividend on 
Series “A” certificate, $ 15.00 

To cancel, by debiting back, former 
proration of 2/5 of $5,155.83 of 
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expenses, or $2,062.32, all of said 
expenses being included in Restate¬ 
ment of General Assets and General 
Expenses (Schedule II, part 1) 2,062.32 

18.065% of $1,970.90 deficiency, shown 
in Restatement of General Assets and 
General Expenses, now charged 
against Series “A” Trust 

Revised cash deficit in Series “ A” 
trust (being the amount paid out by 
receiver Morey on account of Trust 
“A” in excess of total amount taken 
in on its account during receiver¬ 
ship as a whole) 2,885.60 

$4,962.92 

38 Part 3 of Schedule II. 

- Revision of Schedule B of Auditor’s Report Filed March ! 

17, 1942, According to Revised Basis of Proration. 

Liability or j 

Assets Expenses ! 

Balance Schedule B, per Auditor’s 
Report filed 3/17/42 

Cash $2,726.68 J 

Claim against Behrend, ! 

Trustee for refund 
of bonus 180.00 

Claim against Trust “ A” 
or reimbursement 3,964.42 $6,871.10 

To cancel, by debiting back, payment 
to William B. Oberholtzer as 
dividend on Series “B” certificate 
No. B3047 held by him 


I 

I 

I 

50.00 


i 



i 
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To cancel, by debiting back, former 
proration of 3/5 of $5,155.83 of 
expenses, or $3,093.51, all of said 
expenses being included in Restate¬ 
ment of General Assets and General 
Expenses (Schedule II, part 1) 3,093.51 

To cancel former proration of unal¬ 
located assets, $1,786.52 

81.935% of $1,970.90 deficiency shown 
in Restatement of General Assets and 
General Expenses, now charged 

against Series “B” trust, 1,614.86 

Final and revised asset-balance 
in Series B Trust 6,613.23 

$10,014.61 $10,014.61 

39 Part 4 of Schedule II. 

Summary Schedule 

I 

Showing a Present Determination of the Financial Status of 
the Receivership as of the Date of the Former Re¬ 
ceiver Morey's Death, March 27,1940. 

Cash balance in former Receiver 
Morey’s bank account (later 
transferred to and received by 
Richard E. Wellford, substitute 
Receiver) 

Claim for reimbursement of amount 
expended by former Receiver Morey 
in behalf of Trust A in excess of 
Trust A funds 

Claims against certificate holders 
for premature dividends paid to them: 

Trust A—Blanche Carnahan $15.00 


$2,732.63 


2,885.60 
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(This item fully settled by 
charging same back to Receiver 
Morey in part 2 hereof) 

Trust B—William B. Oberholtzer 50.00 65.00 


Bonus of $180.00 paid by former 
Receiver in connection with loan 
made to receivership for purposes 
of Trust “ A” which bonus Rudolph B. 

Behrend agreed to refund 180.00 

(Note: This claim later satisfied 
by Mr. Behrend’s deposit of $180.00 
to his account as trustee; and 
he is charged therewith in 
Schedule V being the statement 
of his account as trustee 
in this cause). 

40 Claim for refund of amounts dis¬ 
allowed as compensation to: 

Elwood P. Morey Receiver $500.00 

Rudolph B. Behrend 250.00 $ 750.00 


(Note: These two claims were later 
satisfied by setting off against same 
the judgment in favor of Morey’s 
estate and his surety and payment 
of the difference, as shown in 

Schedule IV hereof). - 

Total $6,613.23 

(Note: The items shown in the above summary compose 
the asset-balance of Trust “B” $6,613.23, as shown in Part 
3 of Schedule II). 
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41 Schedule III 

Statement as to Ancillary Receivership in the District Court 
of the United States for the Southern District of Cali¬ 
fornia Central Division, Equity No. 649-E, Prepared 
from Copy of Itemized First and Final Account, etc., 
of Roland Rich Wooley Ancillary Receiver, which Ac¬ 
count was Settled, Allowed, and Approved by Said 
Court on September 30, 1941. 

Part 1 

Showing the sale price of real estate adjustments and ex¬ 
penses the net income collected by the Ancillary Re¬ 
ceiver and a segregation of the net funds according to 
whether the original mortgage or real estate belonged 
to Trust “A” or “B” 

Belongs to 
Trust A Trust B 

Loan No. -A. Lot 11 Block 1 

Charles Victor Hall tract, etc. known 
as Western Avenue property, Los 
Angeles California: 


Sale price, 

$1,025.00 

Rent collected, Sept. 


1940 to August, 1941 

60.00 

Total collections 

$1,085.00 


Disbursements (as itemized): 

As to sale $118.09 

As to rents 130.61 248.70 


Net amount 


$836.30 $ 836.30 
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: I 

42 Loan No. -B; Lots 7 



* # • * 

8 of Weiss tract, etc. known as 
Alameda Street properly, Los An¬ 
geles, California: 



Sale Price 

$6,500.00 


Adjustments 

'53.03 


Total price and adjustment 

$6,553.03 


Rent collected, May 1940 to Jan¬ 
uary 18, 1941, including rent in 
arrears at time of Ancillary Re¬ 
ceiver’s appointment, 

600.00 


Total collections 

$7,153.03 


Disbursements: 

As to sale $458.24 

As to rents 144.99 

603.23 


Net amount, 

$6,549.80 

$6,549.80 

Loan No. B; Lots 19 and 20 

of resubdivision of Kellar tract, 
etc., known as Staunton Avenue 
property, Los Angeles, California: 
Sale price 

$1,575.00 

1 

Adjustment (insurance) 

21.69 

1 

Total price and adjustment 

$1,596.69 

i 

Rent collected, Nov. 1940—April 
1941 

90.00 


Total collections 

$1,686.69 


Disbursements: 

As to sale $123.80 

As to rents 91.90 

215.70 

1 

i 

1 

i 

Net amount, 

$1,470.99 

i 

1,470.99 


I 

I 


I 

I 
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Loan -No. B; Lot 22, Block 

“N”, Colina Park, etc. known as 
Witmer Street property, Los An¬ 
geles, California: 


Sale Price 

$2,800.00 

Adjustment 

19.80 

Total price and adjustment 

$2,819.80 

43 Rent collected, Aug. 1940— 


July 1941 

$ 420.00 

Refund in re fire ins. premium 

8.75 

Total collections 

$3,248.55 


Disbursements 

As to sale $210.59 

As to rents 185.79 396.38 $2,852.17 


Net amount $2,852.17 


Total “A” and “B” Trusts $836.30 $10,872.96 

44 Part 2 of Schedule III 

Showing General Expenses Paid From, and General Col¬ 
lections Included in Funds of Ancillary Receivership 
in California Which Items Are Apportionable Between 
Trusts “A” and “B”, (The Apportionment Being 
Shown in Part 3 Hereof). 

General Expenses 

Fee allowed by California Court order 
to Ancillary Receiver as compensa¬ 
tion for bis services, 

Reporters fee. 

Publication costs 


$2,500.00 

6.25 

5.00 
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Miscellaneous expenses: 

Bond premium $10.00 

Notary fees, etc. 8:70 j 

Certified copies .80 19.50 $2,530.75 


General Collections 

Amount received by Ancillary Re¬ 
ceiver from William A. Monten, at¬ 
torney for former receiver Morey 327.24 


Excess of general expenses over gen¬ 
eral collections $2,203.51 j 


45 Part 3 of Schedule 111 

Apportionment of General Expenses of California Receiver-1 
ship , $2,203.51, Between Trusts “A” and “B”, Ac¬ 
cording to Amounts Realized in That Receivership. 

Net Amount to! 

Trust 4 ‘A * 9 Domic. Rec’r. j 


Amount realized 
Deduct: 

7.142% of $2,203.51 
Trust “B” 

Amount realized 
Deduct: 

92,858% of $2,203.51 


$ 836.30 

157.38 $ 678.9? 

I 

$10,872.96 
2,046.13 $8,826. 



Total net amount from 

California receivership $9,505.75 

■ ■■ . 1 


i 

j 

i 


I 

i 

l 


i 
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46 SCHEDULE IV 

: Part 1 

Account of Richard E. Wellford Substitute Receiver , 
Showing His Receipts and Disbursements. 

From June 4,1940 through January 10, 1945 
Dr. 

1940 

June 20 Cash Balance in former Be- 

j 

ceivers bank account with 
Hamilton National Bank 
(belonging wholly to 
Trust “B”) $2,732.63 

July 16 Rental from California 
properties: 

Trust A—Western 

i 

Avenue $ 5.00 

Trust B—S. Witmer 
Street 80.00 85.00 

“ Rebate from American Air 
Lines on ticket to Okla¬ 
homa and California 10.13 

1941 

Oct. 8 Net amount receiver from 

sale of California properties: 

For Trust A $ 678.92 

For Trust B 8,826.83 9,505.75 

Amount received in settle¬ 
ment of cross-judgments, 
after set-off as directed 
by the Court’s order of 
July 22,1944: 
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Judgment against former 
Receiver’s estate and U. 
S. Fidelity & Guaranty 
Co., surety affirmed by 
Court of Appeals $750.00 

Judgment on Mandate in 
favor of former Receiv¬ 
er’s estate and surety, 
for costs $733.45 


Balance collected from U. S. 

Fidelity and Guaranty 

Co. $ 16.55 16.55 


47 6/19/44 Refund of costs de¬ 

posited with Court 
of Appeals: 


Case No. 8554 
Case No. 8555 


$3.50 

3.75 


$7.25 


Disbursements 
(First Account) 

Taxi fares, postage, stationery, and 
notary fees, $ 23.27 

Court costs 8.00 

Los Angeles Times; advertising, as 
authorized by Court order 72.00 

Receiver’s bond premium 175.00 

Auditor’s fee (Rule 22) 6.00 

Evening Star Newspaper Co.; adver¬ 
tising as authorized by Court order, 31.05 

Law Reporter Printing Co.; same 28.56 

Expenses of trip to California and 
Oklahoma, to inspect properties 
etc., as authorized by Court order 


500.00 
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Charles B. Shattuck; fee for ap¬ 
praisal of California properties, as 
authorized by Court order 
Photostatic copies of records 
Auditor’s fee in connection with re- 
'port filed March 17, 1942, (includ¬ 
ing $254.00 expenses paid by Auditor 
Costs of renewing judgment against 
Chancellor, in Oklahoma, 

Thomas E. Moore, Co.; insurance pre¬ 
mium on Staunton Ave. property, 

Los Angeles, Calif. 

(Second Account) 

Notary fees 

John D. Sadler; on account of attor¬ 
ney’s fee, as authorized by Court 
order of October 28, 1942 

Richard E. Wellford; on ac- 
48 count of compensation for 
services as substitute Receiver, 

National Shorthand Reporting Co.; 

for services rendered, 

Henry C. Young, Inc.; premium on 
bond, 

(Third Account) 

U. S. Fidelity & Guaranty Co.; bond 
premium, 

Deposit with Clerk of Court of Ap¬ 
peals in cases No. 8554 and 8555 
Henry C. Young, Inc.; bond premium, 

Byron S. Adams: 

Proportionate charge for printing 
appendix in two cases, 

Printing of briefs 

(Disbursements after Third Account) 

U. S. Fidelity & Guaranty Co.; bond 
premium, 6/6/44 


100.00 

2.00 

650.00 

1.65 

14.00 

1.25 

500.00 

$2,000.00 

26.60 

25.00 

50.00 

20.00 

25.00 

179.15 

31.75 

50.00 
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% 

Reimbursement for taxi fares, 8/4/44 1.60 

Henry C. Young, Inc.; premium on 
bond, 10/10/44 • 25.00 

Cost of certified copies, 10/9/44 .60 


(sub-total) $4,547.48 

Balance on hand, deposited with: 

Liberty National Bank $7,505.75 

Hamilton National Bank 304.08 7,809.83 


49 


Totals $12,357.31 $12,357.31 

Part 2 of Schedule IV 


Cash balance shown above 
Provision for allowances, as recom¬ 
mended by Auditor: 

To Richard E. Wellford, substitute 
Receiver, 

Final compensation 
Allowance for expenses of dis¬ 
tribution, 

To John D. Sadler, Esq., 

Final compensation for services 
rendered as attorney for sub¬ 
stitute Receiver, 

To Auditor, District Court 
Cost of reporting and obtaining 
transcript of testimony and 
proceedings $158.75 

For services under the 
several references, 400.00 


$7,809.83 


$750.00 

50.00 


250.00 


558.75 


Cash balance after payment of above 
items, 


6,201.08 


$7,809.83 $7,809.83 



328 


50 Part 3 of Schedule IV 

Showing Expenses Paid, and to Be Paid, By Substitute Re¬ 
ceiver WeUford, and Proration Thereof as Between 
Trusts “A” omd “B”, Respectively. 

Expenses 

Expenses as itemized in Part 1, supra, $4,547.48 

Additional allowances recommended 
' and expenses, as shown in Part 2, 
supra, 1,608.75 

Total Expenses $6,156.23 

Basis for Proration 


Collections made by substitute Receiver: 



Amount 

Percent. 

Trust A 

Trust B 

$ 683.92 

11,639.46 

0.00 

94.45 


$12,323.38 

100.00 

Proration of Expenses 



5.55% of $6,156.23 against Trust A 
04.45% of $6,156.23 against Trust B 


$341.67 

5,814.56 


100.00 $6,156.23 


51 Part 4 of Schedule IV 

Showing Determination of Net Trust “A” and Trust “B” 
Funds, Respectively, in Hands of Substitute Receiver 
Wellford, After Payment of Recommended Allowance 
and Expenses. 

Net cash balance shown by part 2, 
supra, 


$6,201.08 
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Belonging to Trusts A and B, respec¬ 
tively as follows: 

Amount of Trust A funds col¬ 
lected by substitute Receiver $683.92 

Refund to Trust A of 
18.065% of $16.55 received 
by substitute Receiver in 
satisfaction of judgments, 2.99 



$686.91 


Less prorata share of ex- 



penses charged against 



Trust A (part 3, supra) 

341.67 

1 

1 

Net Trust A funds. 

$345.24 

$345.24 


( Note : This $345.24 payable to R. B. 

Behrend, on account) 

Remainder of cash on hand being 
Trust B funds, 5,855.84 


$6,201.08 $6,201.08 


52 Part 5 of Schedule IV 

Above cash balance of Trust B funds 

Payment made by Receiver Morey to 
William B. Oberholtzer on account 
of his claim based upon a Series B 
certificate, brought back into ac¬ 
count for distribution (but to be 
deducted from his gross distribu¬ 
tive share) 

Total for distribution to holders 
of Series B Certificates (See 
Schedule VI) 

«•••••• 


I 

$5,855.84 j 


l 

i 

i 


i 

i 

50.00 


$5,905.84 


. 

i 

• j 


i 
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63 . Memoranda 
April 11, 1945 

Exceptions of Richard E. Wellford, substituted receiver, 
to Auditor’s Report filed March 29, 1945, filed. 

Exceptions of Mary B. Morey to Auditor’s Report filed 
March 29, 1945, filed. 

• ••••••••• 

64 Filed Nov 14 1945 

Informal Memorandum 

Upon consideration of the report of the Auditor filed 
herein on March 29, 1945 and the exceptions thereto filed 
by Richard E. Wellford the substitute receiver and by Mary 
B. Morey the court finds that all of such exceptions should 
be overruled. 

The Auditor found from the accounting that as of the 
date of his death, March 27, 1940 the former receiver had 
used $2885.60 of Trust “B” funds for the purposes of 
Trust “A”. The substitute receiver contends that the es¬ 
tate of Morey and his surety should pay over to the sub¬ 
stitute receiver said amount of $2885.60, thus accomplish¬ 
ing reimbursement to the Series “B” Trust. The Auditor 
reserved the question of liability of the Morey estate and 
his surety for determination by the court. The court finds 
that the Morey estate and his surety are liable to the sub¬ 
stitute receiver for the amount claimed, to wit, $2885.60. 

Counsel for the substitute receiver will present for set¬ 
tlement an order consistent herewith. 

F. Dickinson Letts 
Justice 



I 
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65 Filed Dec 12 1945 ! 


Order Referring Cause to Auditor 

Upon consideration of the report of the Auditor filed 
herein on the 29th day of March, 1945, it is this 12th day 
of December, 1945, 

Ordered, that this cause be referred back to the Auditor 
of this Court for the preparation of a new schedule of dis¬ 
tribution in conformity with the judgment of this Court 
entered herein on the 12th day of December, 1945, confirm¬ 
ing the report of the Auditor filed herein on March 29,1945, 
and which new schedule shall include all subsequent dis¬ 
bursements made by the substituted receiver to date, the 
cost of this reference to be charged against assets of Series 
“B” Trust. 


F Dickinson Letts 
Justice 


I 

i 


i 


i 


I 

i 

i 


I do hereby certify that a copy of the foregoing proposed 
order was this 10th day of December, 1945, mailed post¬ 
paid, to Louis M. Denit, Esq., 719 - 15th Street, N. W., 
Rudolph B. Behrend, Esq., 719 - 7th Street, N. W., and 
Levi H. David, Esq., Bond Building, Washington, D. C., 
with this notice that the same will be presented to Mr. Jus¬ 
tice Letts at 10:00 A. M. on Dcember 12, 1945. 

John D. Sadler, 

Attorney for Richard E. 

Wellford, Substituted Re¬ 
ceiver . 

Seen 

John D Sadler 
Atty for Richard E. Wellford 
Substituted Receiver 

R B. Behrend 

Atty for Mary B. Morey, Executrix 

. ! 


I 
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66 Fild Dec 12 1945 

Order Confirming Report of Auditor, Money Judgment and 
Ordering Certain Payments to be Made 

Upon consideration of the report of the Auditor of this 
Court filed herein on March 29, 1945 and the exceptions 
thereto filed by Richard E. Wellford, the substituted receiver 
herein, and by Mary B. Morey, executrix of Ellwood P. 
Morey, the former receiver, it is this 12th day of Decem¬ 
ber 1945, 

Adjudged, that the foregoing exceptions be and the same 
hereby are overruled and the said report be and the same 
hereby is confirmed. 

It further appearing that the Auditor in the said report 
has reserved for determination by the Court the question 
of the liability of the former receiver Ellwood P. Morey 
and the surety upon his undertaking to reimburse Series 
“B” Trust in the sum of Twenty-eight Hundred Eighty- 
five Dollars and sixty cents ($2885.60) representing assets 
of Series “B” Trust used by the said former receiver for 
purposes of Series “A” Trust, it is by the Court, 

Adjudged, that Mary B. Morey, as executrix of the es¬ 
tate of the said Ellwood P. Morey, deceased, and the United 
States Fidelity & Guaranty Co., a corporation, surety upon 
the undertaking heretofore filed herein by the said Ellwood 
P. Morey, be and they hereby are jointly and severally 
liable to Richard E. Wellford, as substituted receiver 
herein, in the said sum of Twenty-eight Hundred Eighty- 
five Dollars and sixty cents ($2885.60) with interest thereon 
from July 2, 1942 representing the amount of money be¬ 
longing to Trust “B” which the former receiver 

67 Ellwood P. Morey, used for purposes of Trust “A”, 
and it is, therefore, 

Adjudged, that the said Mary B. Morey as executrix of 
the estate of Ellwood P. Morey, deceased, and the said 
United States Fidelity & Guaranty Co., Inc., be and they 
hereby are jointly and severally indebted to the said Rich- 
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ard E. Wellford, substituted receiver herein, in the said 
sum of Twenty-eight Hundred Eighty-five Dollars and 
sixty cents ($2885.60) and that the said Richard E. Well- 
ford, substituted receiver herein, shall have the right of 
execution thereon as at law. 

It is further ordered, that Richard E. Wellford, the sub¬ 
stituted receiver herein be and he hereby is directed to pay 
the following items: 

Rudolph B. Behrend, the remaining Trust A 
funds, found by the Auditor to be in the pos¬ 
session of the substituted receiver $345.24 

John D. Sadler, legal services rendered to sub¬ 
stituted receiver 250.00 

Richard E. Wellford, services rendered as 
substituted receiver 750.00 

Auditor, United States District Court for ser¬ 
vices in connection with his report 558.75 

It is further ordered that the order entered herein on the 
9th day of October, 1944 requiring the Second National 
Bank to retain in its custody funds belonging to Rudolph 
B. Behrend, trustee, Geary, Oklahoma property, be and the 
same hereby is vacated and that the present receiver fur¬ 
nish a certified copy of this judgment to the said bank. 

F Dickinson Letts 
Justice 

I hereby certify that a copy of the foregoing proposed 
order was this 10 day of December, 1945 mailed postpaid, 
to Louis M. Denit, Esq., 719- 15th Street, N. W., Rudolph 
B. Behrend, Esq., 719 - 7th Street, N. W., and Levi H. David, 
Esq., Bond Building, Washington, D. C., with this notice 
that the same will be presented to Mr. Justice Letts at 10:00 
A. M. on December 12, 1945. 

John D. Sadler, 

Attorney for Richard E. Well¬ 
ford, Substituted Receiver 
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Seen: 

Brandenburg & Brandenburg 
By Thomas S Jackson 

Attorneys for U S F & G Co. 

Seen 

R B Behrend 

Atty for Mrs. Mary B. Morey , Executrix. 

• • • * * • • • • 

69 Filed Jan 2 1946 

Order Disallowing Interest and Denying Motion of Sub¬ 
stituted Receiver and Correcting Judgment of Decem¬ 
ber 12 y 1945. 

Upon consideration of the motion of the substituted re¬ 
ceiver filed herein on the 20th day of December, 1945, and 
it appearing to the Court that the present receiver is not 
entitled to and should not be allowed interest from July 2, 
1942 on the sum of Twenty-eight Hundred Eighty-five Dol¬ 
lars and sixty cents ($2885.60) found by the Court to be 
due Richard E. Wellford as substituted receiver herein, 
by Mary B. Morey, executrix of the estate of Ellwood P. 
Morey, deceased, and the United States Fidelity & Guar¬ 
anty Company, Inc., in the judgment entered herein on 
December 12, 1945, it is this 2nd day of January, 1946, 
Adjudged, that the judgment entered herein on Decem¬ 
ber 12, 1945 be corrected by deleting therefrom the words 
“with interest thereon from July 2, 1942” and that for the 
reasons aforesaid the said motion of the substituted re- 
- ceiver filed herein on December 20, 1945, be and the same 
hereby is denied. 

F Dickinson Letts 
No objection to form Justice 

Brandenburg & Brandenburg 
By Thomas S Jackson 

Attorneys for Surety 

R B Behrend, 

Atty. for Mary B. Morey , Executrix 
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70 Filed Jan 3 1946 

Notice of Appeal 

Notice is hereby given this .... day of January, 1946, 
that United States Fidelity & Guaranty Company, a cor¬ 
poration hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 12th day of December, 1945 in 
favor of Richard E. Wellford, Substitute Receiver against j 
said United States Fidelity & Guaranty Company, a cor¬ 
poration as modified by the order of this Court dated the 
2nd day of January, 1946. 

Brandenburg & Brandenburg 

I 

By Thomas S Jackson j 

By Louis M. Denit 
By A. Lechie Cox 

Attorneys for the U. S. Fidel¬ 
ity and Guaranty Company , j 
Surety 

719 - 15th Street, N. W. 

Washington, 5, D. C. 


71 Memorandum 

January 3, 1946 

Bond of United States Fidelity and Guaranty Co. 
($4,000.00) approved and filed. 


72 Filed Jan 3 1946 

Notice of Appeal 

Notice is hereby given this.day of January, 1946, j 

that Mary B. Morey, Executrix of Elwood P. Morey, De- ! 
ceased, hereby appeals to the United States Court of Ap- j 
peals for the District of Columbia from the judgment of j 
this Court entered on the 12th day of December, 1945 in I 
favor of Richard E. Wellford, Substitute Receiver against j 


i 

I 

i 


i 
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said Mary B. Morey, Executrix of Elwood P. Morey, De¬ 
ceased, as modified by the order of this Court dated the 2nd 
day of January, 1946. 

Rudolph B. Behrend 

By T S Jackson 

Attorney for Mary B. Morey, 
Executrix of Elwood P. Morey, 
Deceased , 

719 Seventh Street, N. W., 
Washington, D. C. 

#•«••••••• 

73 Filed Jan 14 1946 

Statement of Points on Appeal 

Come now Mary B. Morey, Executrix of the Estate of 
Elwood P. Morey, Deceased, and the United States Fidelity 
hnd Guaranty Company, defendants herein, and state the 
following as and for their points on appeal herein: 

1. The court erred in entering judgment against these 
defendants in favor of Richard S. Wellford, Substituted 
Receiver herein, in the sum of Two thousand eight hundred 
eighty-five dollars and 60/100 ($2885.60). 

2. The court erred in holding that these defendants were 
liable in any amount to Richard E. Wellford, Substituted 
Receiver herein. 

3. The court erred in holding, in the absence of any show¬ 
ing of bad faith or wilful misconduct on the part of Elwood 
P. Morey, Deceased, former Receiver herein, that these de¬ 
fendants are liable to Richard E. Wellford, Substituted Re¬ 
ceiver herein, in any amount. 

4. The court erred in failing to hold that creditors of this 
Receivership are estopped, and therefore the substituted re¬ 
ceiver is estopped, from claiming any liability on the part 
of these defendants resulting from acts done in good faith 
by Elwood P. Morey, deceased, former Receiver herein, of 
which acts such creditors had notice and concerning which 
they made no complaint for many years. 



337 




5. The court erred in failing to hold that these defendants 
are not liable to the Substituted Receiver herein for acts 
done by Elwood P. Morey, Deceased, former Receiver 
herein, pursuant to orders of court. 

74 6. The court erred in failing to hold that these de¬ 

fendants are not liable to the Substituted Receiver 
by reason of any acts done by Elwood P. Morey, Deceased, 
former Receiver herein, during periods for which said El¬ 
wood P. Morey filed accounts herein of which said accounts 
all parties and creditors had notice, and which said ac¬ 
counts, after hearing and report by the Auditor, were ap¬ 
proved and passed by this Court. 

7. The court erred in failing to hold, insofar as the lia¬ 
bility of these defendants to the Substituted Receiver herein 
is concerned, that Elwood P. Morey, Deceased, was Re¬ 
ceiver of Arnold and Company and as such was possessed 
of all the assets of said corporation in the District of Co¬ 
lumbia, and was not solely Receiver of the assets of certain 
trusts created by the said Arnold and Company. 

8. The court erred in entering judgment against these 
defendants without granting to them a trial upon the issues 
raised, namely: (a) whether the former Receiver, Elwood 
P. Morey, had been guilty of bad faith or wilful misconduct; 
(b) whether creditors of this Receivership are estopped, 
and whether, therefore, the Substituted Receiver is 
estopped, from asserting any liability on the part of these 
defendants by reason of their failure to object to acts of the 
former Receiver, of which they had notice, in using the 
funds of the Receivership without distinction between the 
assets secured by the two trust agreements described in the 
bill of complaint. 

Brandenburg & Brandenburg, 

By Thomas S. Jackson, 
Attorneys for defendant , 
United States Fidelity and 
Guaranty Co ., 

719—15th Street, N. W., 
Washington, D. C. 
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Rudolph B. Behkend, 

Attorney for defendant, Mary 
B. Morey, Executrix of the 
Estate of Elwood P. Morey, 
Deceased, 

719—7th Street, N. W., 
Washington, D. C. 

• ••••••••• 

75 Filed Jan 14 1946 

Designation of Record 

Comes now the defendant, United States Fidelity and 
Guaranty Company, by its attorneys, and designates the 
following as the record upon appeal herein: 

**1. Bill of Complaint filed February 13, 1934 and Ex¬ 
hibits A, B, C and D. 

**2. Order appointing Receiver, accepting resignation of 
Trustee, etc., dated February 17, 1934. 

•*3. Memorandum of filing of report under Equity Rule 
No. 69, May 22, 1934. 

• # 4. Memorandum of filing of list of addresses of par¬ 
ticipation certificate holders of Arnold and Company, May 

29, 1934. 

•*5. Report of Auditor filed June 19, 1934. 

•*6. Memorandum as to filing of following petitions for 
instructions: July 11, 1934, August 3, 1934, September 12, 

1934, January 10, 1935, February 26, 1935, March 20, 1935, 
April 8, 1935, May 1, 1935, May 15, 1935, September 9, 

1935, April 8, 1936, April 15, 1936, April 21, 1937, May 21, 
1937, June 3,1937, July 7,1937, November 20,1937, August 

30, 1938, November 29, 1939, July 26, 1940, February 13, 
1941. 

•*7. Order instructing Receiver, filed July 11, 1934. 

•*8. Order of August 3,1934. 

**9. Order instructing Receiver, filed September 12,1934. 
•*10. Order instructing Receiver, filed January 10, 1935. 
••11. Order instructing Receiver, filed February 26,1935. 
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**12. Order of reference to Auditor filed March 
76 11, 1935. 

**13. Order instructing Receiver, March 20, 1935. 

**14. Order instructing Receiver, April 8, 1935. 

**15. Memorandum filing of Report under Equity Rule 
69, April 9, 1935. 

**16. Order instructing Receiver, May 1, 1935. 

**17. Order instructing Receiver, May 15,1935. 

**18. Report of Auditor, July 19, 1935. 

**19. Report of Auditor, filed June 8, 1935. 

**20. Order instructing Receiver, September 9, 1935. 

**21. Order authorizing Receiver to borrow $2500.00 filed 
April 10, 1936. 

**22.-Order instructing Receiver, April 15, 1936. 

**23. Memorandum filing of second report of Receiver of 
Arnold & Co., and of each schedule thereof, April 27, 1936. 

**24. Memorandum filing of report under Equity Rule 
No. 69, April 26, 1936. 

**25. Order referring cause to Auditor filed June 9,1936. 

**26. Petition of Receiver for instructions, filed May 25, 
1936. 

**27. Order directing sale entered May 25, 1936. 

**28. Petition of Receiver for instructions, filed July 3, 
1936. 

**29. Order ratifying and confirming sale, filed July 3, 
1936. 

**30. Petition of Receiver for instructions, filed Septem¬ 
ber 5, 1936. 

**31. Order instructing Receiver, dated September 5, 
1936. 

**32. Order ratifying Report of Auditor dated Septem¬ 
ber 5, 1936. 

**33. Report of Auditor filed September 8, 1936, and all 
exhibits thereto except the list of addresses of the certificate 
holders. 

**34. Order ratifying Report of Auditor, filed September 
21, 1936. 
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**35. Memorandum filing report under Equity Rule No. 
69, filed April 24, 1937. 

77 **36. Order instructing Receiver dated April 21, 

1937. 

•*37. Petition of Receiver for instructions, filed May 18, 
1937. 

**38. Order directing sale, filed May 18, 1937. 

**39. Order directing sale, filed May 21, 1937. 

**40. Order instructing Receiver, filed June 3, 1937. 

**41. Order instructing Receiver. 

**42. Report of Auditor filed July 8, 1937. 

**43. Order referring cause to Auditor, filed November 
13,1937. 

**44. Report of Auditor filed March 29, 1938 (omitting 
the schedules thereto). 

**45. Memorandum of filing of report under Equity Rule 
No. 69. 

**46. Order instructing Receiver, filed August 30, 1938. 

**47. Memorandum of filing of report under Equity Rule 
47, April 20, 1939. 

**48. Petition of Receiver for authority to borrow 
$1600.00, filed August 30,1939. 

**49. Order authorizing Receiver to borrow $1600.00, 
dated August 30,1939. 

**50. Order directing sale, etc., entered January 2, 1940. 

**51. Order appointing substituted Receiver entered 
June 4,1940. 

**52. Notice to bonding company, filed February 19,1941. 

**53. Order of reference to Auditor entered November 
20, 1940. 

**54. Report of Auditor filed February 3,1941. 

**55. Memorandum opinion filed March 10, 1941. 

**56. Order overruling exceptions entered March 18, 
1941. 

•*57. Memorandum of filing of fifth and final account of 
Edward P. Morey as Receiver, etc. 

**58. Order of reference to auditor entered June 21,1940. 
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* # 59. Supplemental order of reference to auditor, en¬ 
tered November 20, 1940. 

78 **60. Order entered January 27, 1942, on petition 

and report of Rudolph B. Behrend, Trustee, etc. 
**61. Report of Auditor filed March 17, 1941. 

**62. Order instructing Trustee, entered March 12, 1942. 
**63. Memorandum of filing of exceptions to auditor’s 
report by Mary B. Morey, Executrix. 

**64. Exceptions and objections to auditor’s report, filed 
March 30, 1942. 

**65. Memorandum opinion filed May 21, 1942. 

**66. Order upon auditor’s report entered June 8, 1942. 
**67. Motion filed June 17, 1942, to correct judgment of 
June 8, 1942. 

**68. Memorandum of filing June 26, 1942, of answer of 
Mary B. Morey, Executrix, to motion to correct decree. 
**69. Memorandum opinion filed July 2, 1942. 

**70. Order for allowance of commissions and attorneys 
fees, entered October 28, 1942. 

**71. Partial transcript of the proceedings on July 1, 

1942, filed July 2, 1942. 

**72. Order upon exceptions to auditor’s report entered 
July 2, 1942. 

**73. Motion for summary judgment filed December 17, 
1942; affidavit and answer of United States Fidelity and 
Guaranty Company, surety, in opposition thereto; and 
answer of Mary B. Morey, Executrix. 

**74. Judgment entered March 1, 1943. 

**75. Memorandum of the filing of Notice of Appeal on 
March 7,1943. 

**76. Memorandum of filing of appeal bond, on March 31, 

1943. 

•*77. The designation filed by appellant United States 
Fidelity and Guaranty Company on April 29, 1943. 

• # 78. Notice of Appeal filed by appellant Mary B. Morey, 
Executrix of the Estate of Ellwood P. Morey, deceased, on 
March 26, 1943. 
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79 **79. Memorandum of filing of Bond for costs for 

$250.00 filed by appellant Mary B. Morey, Executrix 
of Estate of Elwood P. Morey, deceased, on March 26, 1943. 

**80. Statement of Points on appeal in behalf of appel¬ 
lant Mary B. Morey, Executrix upon which she intends to 
rely, filed May 1, 1943. 

**81. All orders of trial court extending time within 
which to file the transcript of record in U. S. Court of 
Appeals for the District of Columbia. 

**82. Designation of Record of Mary B. Morey, Execu¬ 
trix, filed May 1, 1943. 

**83. First account of Richard E. Wellford, substituted 
receiver, and receipt, filed July 2, 1942, and other papers 
attached thereto. 

**84. Order of Reference of Receiver’s Account to Audi¬ 
tor etc., filed July 8, 1942. 

**85. Final and Composite Account of Rudolph B. 
Behrend, Trustee, Geary, Oklahoma, filed July 7, 1942. 

**86. Order Referring Account of Rudolph B. Behrend, 
Trustee, Geary, Oklahoma, to Auditor, filed October 6,1942. 

**87. Supplemental Designation of Record of United 
States Fidelity and Guaranty Company, filed June 15,1943. 

**88. The answer of the defendant, Arnold & Co., a cor¬ 
poration, filed February 13, 1934. 

**89. The answer of the Receiver of the Federal Ameri¬ 
can Bank & Trust Co., filed February 17, 1934. 

**90. Undertaking of Ellwood P. Morey, Receiver, filed 
Februarv 17, 1934. 

**91. Memorandum of the receipt of assets by Ellwood 
P. Morey, receiver, from the receiver of the Federal Amer¬ 
ican National Bank & Trust Co., filed April 3rd, 1934. 

**92. Memorandum of report filed May 22, 1934 by Ell¬ 
wood P. Morev, Receiver, showing $802.75 in cash on 
account and book value of assets of the receivership to be 
$66,055.00 and actual value to be approximately 
$25,000.00. 
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80 **93. Memorandum of the list of the participating 

certificate holders filed May 29, 1934 by Ellwood P. 
Morey, showing the amount of certificates in * 4 Series A” 
to be $16,650.00 and “Series B” to be $46,300.00 and a 
total of $62,950.00. 

**94. Undertaking of Ellwood P. Morey, Receiver, filed 
March 5, 1935. 

**95. Memorandum of report filed April 9, 1935 by Ell¬ 
wood P. Morey, receiver, under Rule 69 showing the assets 
of the receivership to be of the book value of $65,055.00 and 
estimated value to be approximately $25,000.00, and cash 
in the sum of $950.94. 

**96. Petition for instructions by the Receiver on April 
S, 1936. | 

**97. Order of the Court filed April 8, 1936. 

**98. Petition of Receiver for instructions filed April 15, 
1936. | 

**99. Memorandum of report of Receiver filed April 27, 
1936, reporting assets of the book value of $62,000.00 and 
the estimated value of $25,000.00 and cash in the sum of 
$471.77. j 

**100. Order of reference filed April 29, 1936. 

**101. Petition of Receiver for instructions filed April 

21, 1937. ! 

**102. Report of Receiver filed April 24, 1937, under 

Rule 69. 

**103. Schedules annexed to the Auditor’s report filed ! 

March 29, 1938. 

**104. Report of the Receiver under Rule 69 filed April i 

22, 1938 showing assets of the receivership to be of the 
book value of $66,055.00 and the approximate actual value 
thereof to be $25,000.00 and cash in the sum of $3,571.95. ! 

**105. Petition of Receiver for instructions filed August 
30th, 1938. j 

**106. Report of the Receiver filed April 20, 1939 show- j 
ing assets of the Receiver to be of the book value of 
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$62,000.00 and the estimated value thereof to be $25,000.00 
and cash in the sum of $2,147.54. 

81 **107. Petition of the executrix of the Receiver 

filed May 10, 1940. 

**108. Order filed June 4, 1940, permitting Richard E. 
Wellford, Receiver, to remove papers. 

**109. Petition of Richard E. Wellford, Receiver, filed 
June 19, 1940. 

**110. Petition and exhibits filed by Receiver June 19, 
1940. 

**111. Rule to show cause issued June 19, 1940. 

**112. Order of the Court filed June 19, 1940. 

**113. Order of June 20, 1940, authorizing Richard E. 
Wellford, Receiver, to remove papers. 

**114. First account of Rudolph B. Behrend, Trustee, 
filed July 11, 1940. 

**115. Petition of Receiver for instructions and exhibits 
thereto annexed filed July 26, 1940. 

1 **116. Order authorizing expenditure of funds and ad¬ 
vertising sale of property filed July 30, 1940. 

**117. Order to expend no funds filed July 31, 1940. 
**118. Petition for instructions filed August 1, 1940. 

1 **119. Order to petition for appointment of ancillary re¬ 
ceiver filed August 1, 1940. 

**120. Petition for rule to show cause filed August 7, 
1940. 

**121. Rule to show cause filed August 7, 1940. 

**122. Order for deliverv of books and records filed 
August 13, 1940. 

**123. Order instructing Receiver filed September 24, 
1940. 

**124, Affidavit of Rudolph B. Behrend filed February 
21, 1941. 

**125. Memorandum of Justice Luhring filed Februarv 
24, 1941. 

1 **126. Affidavit of Richard E. Wellford and supporting 
affidavits thereon filed February 26, 1941. 
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**127. Memorandum of filing of exceptions of Receiver 
to report filed February 13, 1941. 

**128. Order filed July 30, 1941 on petition of 
B eh rend. 

82 **129. Order filed July 23, 1941 on petition to ! 

Behrend. 

**130. Order filed May 16,1941 on petition of Behrend. 

**131. Order of the Court filed April 22, 1941, approving 
sale. 

**132. Order of the Court filed September 19, 1941, in¬ 
structing Receiver to abandon property. 

**133. Report of deceased Receiver by executrix filed j 
April 30, 1940, showing assets to be certain parcels of real 
estate located at Los Angeles, State of California and at 
Geary, Oklahoma and cash in the sum of $2,737.63. 

134. Memorandum of filing of Mandate of the United j 
States Court of Appeals for the District of Columbia, j 
March 29, 1944. 

135. Order on Mandate of United States Court of 
Appeals for the District of Columbia (Letts, J.) entered 
April 18, 1944. 

136. Report of Auditor filed March 29, 1945. 

137. Memorandum of filing of exception of Receiver to 
Auditor’s report, April 11, 1945. 

138. Memorandum of filing of exceptions of plaintiff to ! 
Auditor’s report, April 11, 1945. 

139. Informal memorandum of court overruling excep- ! 

tions to report of Auditor (Letts, J.) filed November 14, 
1945. ! 

140. Order referring cause back to Auditor (Letts, J.) 
entered December 12, 1945. 

141. Order confirming report of Auditor, entering money 
judgment against United States Fidelity and Guaranty j 
Company and Mary B. Morey, Executrix, and ordering cer- j 
tain payments to be made (Letts, J.), ordered December [ 
12, 1945. 

142. Motion of Receiver to correct judgment of December J 
12. 1945, filed December 20, 1945. 
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143. Memorandum of docket entry of January 2, 1946, 
as to hearing by court of motion of Receiver to correct 
judgment, and denial of motion, before Letts, J. 

83 144. Order disallowing interest and denying 

motion of Substituted Receiver and correcting judg¬ 
ment of December 12, 1945, (Letts, J.) entered January 2, 
1946. 

145. Notice of Appeal by United States Fidelity and 
Guaranty Company, filed January 3, 1946. 

146. Memorandum of filing of supersedeas bond by 
United States Fidelity and Guaranty Company, January 
3, 1946. 

147. Notice of Appeal by Mary B. Morey, Executrix, 
January 3, 1946. 

148. This Designation of Record filed the 14th day of 
January, 1946. 

149. Stipulation of counsel, re judgment appealed from, 
filed January 16, 1946. 

Note: The clerk of the above court will please not trans¬ 
mit to the United States Court of Appeals for the District 
of Columbia any of the items in the foregoing designation 
of record marked (••) all thereof having already been 
filed with the clerk of said appellate court in Appeals Nos. 
8554 and 8555, April Term, 1943, therein. 

Brandenburg & Brandenburg 
By Thomas S. Jackson. 

Attorneys for Surety , United 
States Fidelity and Guaranty 
Company , 

719 15th Street, N. W., 
Washington 5, D. C. 

Copy served by leaving personally at office of John 
Sadler, Esq., and Rudolph B. Behrend, Esq. this 14th day 
of January, 1946. 




Thomas S. Jackson. 
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84 Piled Jan 16 1946 

I 

STIPULATION. | 

It is hereby stipulated by and between counsel for Mary 
B. Morey, executrix of the estate of Ellwood B. Morey, de- | 
ceased, United States Fidelity and Guaranty Co., Inc., and 
Richard E. Wellford, substituted receiver herein, that the 
appeals noted herein by Mary B. Morey executrix, and 
United States Fidelity and Guaranty Co., Inc., from the 
judgment of December 12, 1945 as amended, are not to in- j 
elude that part of the judgment as follows: 

‘‘It is further ordered, that Richard E. Wellford, the 
substituted receiver herein be and he hereby is directed 
to pay the following items: 

Rudolph B. Behrend, the remaining Trust A 
funds, found by the Auditor to be in the pos¬ 
session of the substituted receiver $345.24 

John D. Sadler, legal services rendered to 
substituted receiver 250.00 

Richard E. Wellford services rendered as 
substituted receiver 750.00 

Auditor, United States District Court for ser- 
vices in connection with his report 558.75 

It is further ordered that the order entered herein on 
the 9th day of October, 1944 requiring the Second National 
Bank to retain in its custody funds belonging to Rudolph 
B. Behrend, trustee, Geary, Oklahoma property, be and 
the same hereby is vacated and that the present receiver 
furnish a certified copy of this judgment to said bank.” 

Rudolph B. Behrend, 

Counsel for Mary B. Morey, 
executrix , Estate of Ellwood '■ 
P. Morey , deceased. 

Date: January 15, 1946. 
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Brandenburg & Brandenburg 

By Thomas S. Jackson, 

Counsel for United States 
Fidelity and Guaranty Co., Inc. 

John D. Sadler, 

Counsel for Richard E. Well- 
ford Substituted Receiver. 
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